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FRAUD—INCONTESTABILITY 
: By Fred. S. Knight. 


Is the right to plead fraud as a defense lost where, after such 
defense has been pleaded in an action brought by the beneficiary within 
the contestable period the action was dismissed and the beneficiary 
subsequently brought another action after the expiration of the contest- 
able period? A negative answer to this question was given by the 
Kansas Supreme Court, in Thomas v. Metropolitan Life Insurance 
Company, 10 Pacific (2d) 864; 79 Insurance Law Journal 263. 

On April 26, 1927, the Metropolitan Life Insurance Company 
issued to Herbert S. Thomas two policies on his life in the sum of 
$1,000 each. Both policies contained a provision that the policies should 
be incontestable “after it has been in force for a period of two years 
from its date of issue, except for nonpayment of premiums.” The 
insured died on April 23, 1928. The beneficiaries named therein brought 
suits on the policies in Missouri on February 11, 1929. On March 13, 
1929, which was within the contestable period, defendant answered 
alleging that the policies had been obtained by fraud. The trial court 
made an order requiring plaintiffs to give security for costs, and plaintiffs 
having failed to comply with the order the action was dismissed. 
Subsequently, on April 11, 1930, which was after the expiration of the 
contestable period, actions were brought in the District Court of 
Wyandotte county, Kansas, to recover on the policies. In its answers 
on May 10, 1930, the insurer set up the same defenses that it had 
pleaded in the Missouri actions, and also alleged that it had timely 
pleaded the defense of fraud in the Missouri cases. From the holding 
of the trial court that the defendant insurer was not precluded by the 
incontestable clause from maintaining its pleaded defenses, the plaintiffs 
appealed. 

Affirming the trial court, the Supreme Court of Kansas held that 
where in a suit to recover on a policy, the defense of fraud is properly 
pleaded within the contestable period, and where such defense is not 
withdrawn by the defendant, it is available to the defendant in any 
subsequent action on the policy. Decisions have been rendered holding 
that an action for cancellation of a policy on the ground of fraud was 
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maintainable although suit had been brought on the policy and the 
defense of fraud had been pleaded because the plaintiff might dismiss 
the action and the right to defend on the ground of fraud would he 
lost to the insurer after the expiration of the incontestable period. 
Under the decision in the Thomas case, an action for cancellation of the 
policy on the ground of fraud would not be maintainable where suit has 
ence been brought to recover on the policy within the contestable period. 


OPTION TO REBUILD 


Has the insurer who has issued a valued policy the option to rebuild 
where the loss on the insured building is total? Difference in statutes 
may account for the fact a result directly contrary to that reached 
by the Court of Appeals in Kentucky in Horn v. Atlas Assurance 
Company, 43 South Western (2d) 675; 78 Insurance Law Journal 523, 
was attained in Curo v. Citizens’ Fund Mutual Fire Insurance Com- 
pany, 242 North Western 713; 79 Insurance Law Journal 324, where 
the Supreme Court of Minnesota held that the insurer had the option 
to repair or rebuild even though the loss is total. 

Defendant, Citizens’ Fund Mutual Fire Insurance Company issued 
to one Curo a policy covering plaintiff’s dwelling in the sum of $4,000. 
The policy was a valued policy in the Minnesota standard form, the 
insurable value of the dwelling being fixed at $4,000. The policy con- 
tained appropriate provisions obligating the insurer to pay the full 
amount of the insurance in case of a total loss on the building, but it 
also contained a provision reserving to the insurer the right to rebuild 
in case of total loss, or to repair in case of partial loss. The insured 
dwelling was totally destroyed by fire while the policy was in force, Timely 
notice of its election to rebuild was given by the insurer to the insured. 
Under the contention that she had the right to take the full insurance 
in money, plaintiff brought action for a permanent injunction restraining 
defendant from entering upon the property to rebuild the house or for 
any other purpose. Temporary injunction was granted by the District 
Court, and the insurer appealed. 

Upon appeal the Supreme Court of Minnesota stated that the use 
of the standard fire insurance policy was required by statute and its 
provisions were prescribed by such statute. The court further held 
that there was no conflict between the language granting the option 
to rebuild, and the provision requiring the liquidating the recovery 
for total loss under a valued policy at the amount of the insurance. The 
court stated that the purpose of granting an option to rebuild to the 
insurer was to prevent over insurance as a temptation to incendiarism, 
and that the insurer would be hindered if buildings insured under a 
long term policy, had depreciated far below the policy value, and the 
insurer should be denied its option to rebuild after total loss. 
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ZETNA LIFE INS. CO. v. BOLDING. No. 6408. 
Circuit Court of Appeals, Fifth Circuit. April 6, 1932. 
Rehearing Denied April 29, 1932. 
57 Federal Reporter (2d) 626. 
1. INSURANCE. 


Insured’s misrepresentation in application for life policy that he had not 
suffered from disease, and had not within five years consulted physician, held 
material. 

Misrepresentation was material because the insurer had right to rely 
on it and to decide for itself whether it would take the risk of insuring 
the applicant’s life. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

2. INSURANCE. 

Insurer held not to have waived insured’s misrepresentation regarding health, 
notwithstanding insurer had information from which, on sufficient inquiry, it 
could have ascertained insured’s condition. 

Circumstances disclosed that the information which the insurer re- 
ceived independently of the application was sought from laymen for pur- 
pose of deciding whether to grant liability insurance in addition to life in- 
surance, and was explained away by the insured’s statement that he at 
infrequent intervals only had indigestion, caused by overeating, which 
quickly yielded to simple treatment administered by himself, and the in- 
sured was careful to reiterate the statement that he had never consulted a 
physician. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Insured’s misrepresentation that he had not suffered from disease and had 
not consulted physician rendered policy voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Holsted L. Ritter, Judge. 

Suit by Agnes Fanning Bolding against the AZtna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

T. J. Blackwell and A. Y. Clement, both of Miami, Fla., for appellant. 

Geo. J. Baya, of Miami, Fla., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 

The A&tna Life Insurance Company issued a policy of insurance for $5,000, 
effective November 4, 1929, on the life of William O. Bolding, payable in the event 
of his death to his wife. On December 17, 1929, the insured died, and later his 
widow brought this suit against the insurance company on the policy. The ap- 
plication for insurance, which was signed by the insured and attached to and 
made a part of the policy, contains statements in the form of questions and ans- 
wers to the effect that the applicant had not consulted a physician for or suffered 
from any ailment or disease of the stomach or intestiries, or any other disease or 
illness, and had not within five years consulted any physician. The insurance 
company defended on -the grounds, among others, that the above-mentioned 
statements in the application were relied on by it as being true, but that they 
were untrue in that at the date of the application, and for some time before, the 
applicant was and had been suffering from, and had consulted physicians con- 
cerning, a diseased condition of the gall bladder; and that before suit it made 
tender of the premium received upon the issuance of the policy. 

[1-3] The application was dated July 19. From June 15 until August 2 the 
applicant was being treated by a physician whose diagnosis was confirmed by an 
X-ray examination of another physician. On July 25 the company received in- 
lormation from a private source that the applicant spent most of his time at 
home and was suffering from indigestion, but, so far as could be learned, had not 
consulted a physician. Apparently this information was given in response to the 
company’s request, and was sought because the application was for disability as 
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well as for life insurance. On the same day it wrote a letter to the medical ex- 
aminer who had taken the application asking him “to inquire into” any indiges- 
tion or stomach trouble and advise as to the condition of the applicant’s general 
health. On August 1 the medical examiner replied that the applicant stated that, 
following some dietary indiscretion such as overeating, he had some indigestion 
which was quickly relieved by taking a glass of hot water or a small quantity of 
bicarbonate of soda, that the attacks of indigestion had been infrequent and mild 
in their nature; and that hence he had not consulted a physician about his con- 
dition. The policy contains the usual provision that it should not become effective 
until the first premium was paid during the good health of the insured. The first 
premium was paid on November 4, before the policy was delivered. The insur- 
ance company appeals and assigns error upon the refusal of the trial court to 
direct a verdict in its favor at the close of all the evidence. 

We are of opinion that it was error to refuse to give the peremptory in- 
struction. At the time of making his application for insurance Bolding was in 
the care of a physician, and only a few days before had submitted to an X-ray 
examination. Although it might have been a matter of opinion with him as to 
whether he was suffering from any ailment or disease, he knew that he was then 
consulting physicians for some one or more of the diseases mentioned in the list 
of questions he was required to answer. Those questions were not limited gen- 
erally to diseases of the stomach or intestines, but they referred specifically to 
“any other disease or illness”; and consequently called for information from him 
as to any consultation with his physicians concerning a disease of the gall bladder, 
regardless of whether in his opinion he was suffering from such an ailment or 
disease. That it was also material, because the insurance company had the right 
to rely upon it and to decide for itself whether it would take the risk of insuring 
applicant’s life, is well settled. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 
613, 622, 36 S. Ct. 676, 60 L. Ed. 1202; New York Life Ins. Co. v. Price (C. C. A.) 
16 F.(2d) 660; New York Life Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241; 
Equitable Life Assurance Society v. Schwartz (C. C. A.) 42 F.(2d) 646; Haddad 
v. New York Life Ins. Co., (C. C. A.) 42 F.(2d) 651. A more serious question is 
whether the insurance company relied on the misrepresentation, or whether it 
waived it, in view of the fact that it had information from which, upon sufficient 
inquiry, it coukd have ascertained that Bolding at the time of his application was 
suffering from a serious illness and was in consultation with physicians concern- 
ing it. It may be conceded that appellant was remiss in failing to insist upon a 
thorough medical examination. But the information which it received independ- 
ently of the application was sought from laymen for the purpose of deciding 
whether to grant disability insurance, and was explained away by Bolding’s 
statement that he at infrequent intervals only had indigestion, caused by over- 
eating, which quickly yielded to simple treatment administered by himself. The 
applicant, when called on for an explanation, was careful to reiterate the state- 
ment that he had never consulted a physician. And so upon inquiry he repeated 
the misrepresentation that he had made in the beginning. Under these circum- 
stances, we are of opinion that the insurance company was excused from further 
pursuing the inquiry as to the condition of his health and was still entitled to 
rely on the application and the provision that the policy should not become ef- 
fective unless, at the time the first premium was paid, the applicant was in good 
health. There was such a failure by the insured to answer truthfully questions 
affecting the risk as to make the ina voidable at the option of the insurer. 
Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


FIRST NAT. BANK OF CHATTANOOGA v. PHGENIX MUT. 
LIFE INS. CO. No. 1760. 
District Court, E. D. Tennessee. Aug. 1, 1931. 
57 Federal Reporter (2d) 731. 
1. INSURANCE. 


Reasonable version of words most favorable to insured must be adopted in 
construing ambiguous provision of insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Courts cannot seek strained, unnatural or unusual meaning of words, con- 
veying single reasonable idea when given usual meaning, in order to construe in- 
surance policy as entitling insured to indemnity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Insurer veld not liable under life policy, providing double indemnity for ac- 
cidental death, excepting death resulting from “participation in aeronautic or 
submarine operations,” where insured was killed while passenger in aeroplane. 

Word “participating” was usually given its commonly accepted mean- 

ing of sharing in, without implication of physical contribution, while “en 

gaging” was ordinarily held to partake of idea of frequency or continuity, 

with sometimes suggestion of vocational connection, when policies sued 

on were written. “Operation” is defined as some special or particular 

kind of activity; manner or mode of action; act, process or effect of op- 

erating; doing or performing action, work; working, agency, exertion of 
power or influence; method, as way of operating or working; mode of 
action or form of activity. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

At Law. Action by the First National Bank of Chattanooga against the 
Phenix Mutual Life Insurance Company. 

Judgment for defendant. 

Williams & Frierson, of Chattanooga, Tenn., for plaintiff. 

Miller, Miller & Martin, of Chattanooga, Tenn., for defendant. 

Taytor, District Judge. 


The complainant was = trustee designated sole beneficiary in three policies 
of insurance aggregating $25,000 payable in the event of death of the insured, 
and each policy contained a provision that in the event of accidental death not 
excepted therein the amount payable would be double. Defendant has paid $25,- 
000 to the beneficiary trustee, and this suit is for the additional $25,000. The 
complainant insists insured met his death accidentally and under circumstances 
entitling a recovery. The suit was instituted in the chancery court for Hamilton 
county, and removed to the United States District Court by the defendant upon 
the ground of diversity of citizenship. The cause was here transferred to the 
law docket and declaration thereafter filed. 

The parties have stipulated with reference to the facts involved and have 
waived a jury. Exhaustive briefs have been filed and the case ably argued and 
is now before me for decision of the sole question whether insured’s death re- 
sulted from participation in an aeronautic operation. 


The facts by stipulation are that the three policies referred to in the declar- 
ation were issued by the defendant in the year 1924, and that policy No. 456,615, 
fled as an exhibit to the bill filed in the chancery court of Hamilton county, is 
made a part of the evidence, and that, except as to date and amount, the other 
policies are identical with it in language; that the insured died February 24, 
1930, when all of the policies were in force and effect; that $25,000 has been paid, 
which, together with a small amount representing accrued dividends, also paid, 
is in full satisfaction of liability under the policies unless upon the facts set forth 
in the stipulation there is additional liability under the double indemnity pro- 
visions of said policies. Defendant obligated itself to pay plaintiff as trustee 
double indemnity or additional sums aggregating $25,000 in the event insured’s 
death should be caused by accidental means subject to the following provisions: 

This Double Indemnity Benefit shall not be payable if the death of the in- 
sured resulted directly or indirectly, wholly or partly, from physical or mental 
infirmity, ptomaines, bacterial infections (except pyogenic infections which shall 
occur simultaneously with and through accidental cut or wound), or from any 
other kind of disease; from suicide while sane or insane; from any violation of 
law by the insured; from bodily injuries received while the insured is engaged 
in military or naval service; from participation in aeronautic or submarine oper- 
ations; or from bodily injuries received outside of the continental United States 
and the waters within three miles of its coast line, and due directly or indirectly 
toa stute of warfare.” 
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Insured’s death was accidental within the meaning of the policies, unless it 
resulted directly or indirectly, wholly or partly, from participation in aeronautic 
operation within the meaning of the above provision; that insured was accident- 
ally killed under the following circumstances: After receiving notice in Chatta- 
nooga that his wife had been seriously injured in Florida, and in order to reach 
her bedside, he started from Chattanooga to Florida in an aeroplane piloted by 
a licensed pilot, when near Marietta, Ga., the plane fell to the ground with such 
violence that he was killed; that he was not a pilot, and from the time the plane 
left Chattanooga until it fell was riding in the plane, but taking no part in op- 
erating the mechanical devices by which its movements were controlled, these 
being under the exclusive control of the licensed pilot; that the plane in which 
insured was riding at his death belonged to Southern Flyers, Inc., a Tennessee cor- 
poration, with its office and all of its planes located at Chattanooga; that the cor- 
poration had been organized in August, 1929, to deal in and operate aeroplanes; 
that upon organization it purchased a plane and from time to time purchased 
others; that it had sold two planes and was negotiating for other sales, and that 
its incomes were (1) profit from the sale of aeroplanes; (2) the operation of 
planes for two purposes: (a) Taking passengers for sightseeing trips around 
Chatanooga and for business or pleasure trips to distant places; and (b) instruct- 
ing aviators in the art of flying, using the company’s planes for that purpose; 
that the corporation did not operate planes on fixed schedules and was not a 
common carrier; that each trip was the subject of a specific price made for that 
trip, depending upon the circumstances thereof; that upon organization of the 
company insured took 50 shares of its stock, and R. H. Hart, Jr., 25 shares of 
par value $100, and that some three months later, when the need for more capital 
arose, insured took and paid for 30 additional shares, and at his death owned 80 
shares of the outstanding 105 shares, the remaining 25 being owned by Hart; 
the incorporators and first directors were insured, Hart, and R. P. Frierson, the 
latter owning no stock at any time; during the entire existence of the corporation 
insured was its president and actively engaged in managing and directing its 
affairs, and while he had other interests was not engaged in any other business; 
that Hart and insured were in full charge of the sales department; when the 
company was organized none of the incorporators was a pilot, but the company 
had in its employ Ringel, a licensed and experienced pilot, well known as a “stunt 
flyer,” who had on numerous occasions done acrobatics on or from planes in the 
air: he was employed to handle and fly the company’s planes, both for the pur- 
pose of carrying passengers and instructing students, receiving as his compensa- 
tion one-third of the gross receipts from both passengers and students; that in 
1930 Ringel was elected a director of the company in place of Frierson, and en- 
tered into a contract to take effect March 1, 1930, by which he was to be paid a 
salary of $200 per month, and in addition $4 per hour for time spent in the air while 

carrying pz issengers or instructing students; this contract never took effect be- 
cause both insured and Ringel were killed; it was understood between Hart and 
insured, they owning all of the stock, that either might use company planes for 
personal pleasure or business trips without paying for such use, but either so us- 
ing such planes would pay for the gasoline and oil and compensate Ringel for 
such services; that, at the time of insured’s death, Hart had not alone thus used 
any of the company’s planes, but insured had used them for trips of his own per- 
sonal purposes as well as company business, and in the interest of aviation, and 
on one of such trips Hart had accompanied him; such trips were to Knoxville, 
Nashville, Murfreesboro and Shelbyville, Tenn., and St. Louis, Mo., and Cleve- 
land, Ohio; the trip to Shelbyville was in the interest of establishing a flying 
field; shortly before insured died he took a trip to St. Louis with Hart and Ringel 
for the purpose of attending an exposition of flying machines; that on one occa- 
sion insured used a company plane piloted by Ringel, taking Dr. Lyle West to 
Cleveland, Ohio, where they met insured’s wife, the three returning to Chatta- 
nooga in the plane piloted by Ringel; on another occasion, when insured was re- 
turning from New York by railroad train he had Ringel take one of the com- 
pany’s planes to Bristol, where insured left the train and continued the trip to 
Chattanooga in the plane piloted by Ringel; that these trips to and from Cleve- 
land and from Bristol and some of the other trips were made for purely persons al 
purposes, and had no connection with the company’s business; on such trips, 
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business and personal, insured had spent not less than 50 hours in the air, but 
merely rode in the plane which was piloted by the licensed pilot; both insured 
and Hart had obtained permits to become student aviators, and had received 
some instructions from Ringel in the customary way, that is, the student riding 
in a plane having dual controls, and the instructor permitting the student under 
his direction to operate the plane by means of the controlling devices at which 
the student was seated; after having had 10 hours of this instruction, if the 
student can stand certain other tests, he is eligible to receive a student's license 
authorizing him, as a student, to take up a plane by himself; after the student 
has had 10 hours in the air under this license, he is eligible to receive a license 
as a private pilot; before he is eligible to receive a license as a commercial pilot 
he must have had at least 50 hours in the air as a student and private pilot; at 
the time of insured’s death he had had about 2 hours of instrtictions in the air; 
on occasion of the fatal flight, after receiving news of his wife’s injury on the 
night of February 23, 1930, insured communicated with Dr. West, who agreed to 
accompany him to Florida; he then telephoned the father of Hart (who was in 
Atlanta) to notify Hart that he was going to Florida; insured called Ringel, 
advised him of his wife’s injury, and requested Ringel to be prepared to leave 
Chattanooga early the next morning and pilot insured and Dr. West to Florida; 
Ringel replied that it was then raining and he could not promise anything, and 
suggested that insured go by automobile immediately; insured said he would 
wait until morning and see how the weather looked; insured, West, and Ringel 
met at the hangar at 8:30 the following morning when the plane was fueled with 
gasoline and oil purchased by insured personally; according to the practice, 
insured would not have been expected to make any payment or allowance to the 
corporation for the use of the plane on this trip, but as to whether he compensat- 
ed Ringel or was to have compensated him is not known; it was very foggy—no 
visibility beyond 300 feet; insured suggested that the weather might not be as 
bad as it looked, and at Ringel’s suggestion they circled the plane around the 
field, but persons on the field could hardly see it make its landing; Ringel said it 
would be foolish to attempt the trip, and again told insured it might be better for 
him to go in his automobile, because if the weather was as bad south as it was at 
the field, and he should have to land, insured would then have to take a train and 
would lose more time than if he started immediately by automobile; insured 
agreed that he would do this if the weather did not get better soon; they waited 
another half hour and called the weather bureau and were advised the indica- 
tions were for fair weather with no rain in the extreme south, except at New 
Orleans; insured said he thought it was beginning to look brighter toward 
Atlanta, and he wanted to go; Ringel said it was against his better judgment as 
a pilot, but that he knew how insured felt about getting to his wife, and that if 
insured insisted he would go, whereupon insured asked Dr. West what he had 
to say about going, and West answered that it was up to the insured, but that 
he, West, thought they should not take the risk if Ringel did not think it safe; 
insured decided to go, and they started; when about 100 miles of the trip had 
been made conditions were still such that it was decided to land at the Marietta, 
Ga., airport, and, in attempting to make the landing, the plane struck the ground 
and was wrecked. The stipulation further contains a letter written by the 
defendant’s second vice president and counsel declining to pay the double in- 
demnity for the reason, as he insists, “the exception noted above in our double 
indemnity provision was intended to cover such a case and to relieve this Com- 
pany from liability for double indemnity benefits where the death of the insured 
resulted from riding in an aeroplane.” 


No case has been cited, nor have I found one, construing the exact exception 
involyed here, nor has any case been cited or examined considering the question 
of whether anything short of manual performance might constitute participation 
in an “aeronautic operation,” giving that phrase the construction urged by the 
plaintiff. 

Plaintiff insists the language used in the exception was a departure from the 
language usually found in policies issued at that time, and in the departure sees 
an intent on the part of the insurer to accept liability for accidental death where 
the insured is a passenger only, that is, a passenger who does not participate in 
any mechanical operation essential to navigating the air or in any physical act 
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so intended. The defendant takes the position that there was no such departure, 
that is, no departure liberalizing the contract, but that the word “engaging” com- 
monly used in policies was omitted and the word “participation,” a stronger word 
from the insured’s standpoint, used to except liability in cases where the insured 
met death accidentally while a casual operator, mere passenger, or otherwise 
in any way participating in aeronautics; that “aeronautic operations” adds noth- 
ing to nor takes anything from the word “aeronautics” or the word “aviation”; 
that the only significance in the change of commonly used excepting provisions 
was that it removed the phrase “engaged in,” which phrase had usually been 
construed to except casual passengers, and had left open the question of in- 
demnity as to casual pilots who were not engaged vocationally in aviation or 
aeronautics. 

[1] If the above-quoted provision of the policy is ambiguous, that is, so 
worded as that ordinarily intelligent persons would reasonably differ as to its 
meaning, the well-recognized rule of construction would require the adoption 
of that reasonable version of the words employed most or more favorable to 
the insured. 

[2] If the words employed, giving them their usual and ordinary meaning, 
convey but a single reasonable idea or meaning, courts do not have the power 
to seek out a strained, unnatural or unusual meaning in order to attain a con- 
struction under which indemnity would attach. I think this is well settled. 

[3] The state of aviation or aeronautics in the year 1924 and the state of 
judicial opinion then are the criteria for judging whether the words here in- 
volved are susceptible of two or more reasonable constructions. 

The state of the art then was such, if in fact it is not now, so, that naviga- 
tion of the air constituted an unusual risk to pilot and passenger alike. 

The cases then dealt with participating and engaging in aeronautics or 
aviation, or with cases in which insured met accidental death while in, on or 
falling from or with devices for aerial navigation, or handling same, and with 
similar provisions. 

“Participating” was usually given its commonly accepted meaning, that is, 
sharing in without the implication of physical contribution, and “engaging” was 
ordinarily held to partake of the idea of frequency or continuity with perhaps 
sometimes the suggestion of a vocational connection, but the idea of physical 
manipulation of flying instrumentalities did not enter in as the ratio decidendi. 
So when these policies were written, two forms of exclusion provisions had been 
before the courts, one of which had been almost uniformly held to exclude all 
who rode in flying machines, and the other clearly excluded only those who had 
occupational. connection therewith and left somewhat beclouded the field when 
insured privately owned and operated pleasure craft. 

In this state of aeronautics and decision the defendant adopted the exception 
which contained the word “participation,” uniformly held to exclude the idea 
of continuity or vocational significance, and rejected the words “aeronautics” or 
“aviation” having a settled meaning and clicse the phrase “aeronautic operation” 
and, plaintiff insists, thereby either intended to liberalize the indemnity so as to 
include the passenger (excluded by these policies excepting death resulting from 
participation in aviation or aeronautics) and yet exclude all those who in any 
manner participated in the operation of the instrumentality. If the words chosen 
are susceptible of that reasonable construction, the indemnity must attach. 


The whole question turns on whether there is difference between “aeronautics” 
and “aviation” and “aeronautic operation” as the phrase is used in the policies. 
“Operation” is defined as “some special kind of activity; manner of action’- 
Funk & Wagnalls Standard Dictionary; “a particular kind of activity; a mode 
of action’--the Oxford Dictionary. Another definition is “Act, process or effect 
of operating: a doing or performing action, work; working, agency, exertion ol 
power or influence; method, as way of operating or working; mode of action or 
form of activity.” 

The various shades of meaning entering into the dictionary definitions make 
them of little value. 

I am of opinion the word “operations” used in the contract in connection 
with “aeronautic and submarine” excludes as unreasonable the construction 0 
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physical participation in the operation of the instrumentality. Can it be con- 
ceived the insurer intended to insure a passenger on a submarine ship unless the 
passenger physically participated in operation? Such a situation could hardly 
be anticipated and certainly not made the subject of assumption of liability. 

I cannot see ambiguity in this provision and must decide that there is no li- 
ability for double indemnity, even assuming the insured to have been a casual 
passenger when he met death. 

Under the strained construction sought by plaintiff, there would be no li- 
ability if insured was, at the time of the fatal crash, participating in the oper- 
ation of the aeroplane. One may participate in the operation of an aeroplane 
and yet perform no act required to set or keep it in motion. 

Under plaintiff’s construction and reasoning there would be liability in cases 
where the passenger directed movement by movement, the conduct of the pilot, 
or where the passenger engaged in the business of navigating the air, so long 
as his connection with such business was short of actual physical participation in 
operation. Nothing short of this insistence would include the facts of the pres- 
ent case. To participate in operating aeronautic devices, one need not partici- 
pate in the sense of performing acts incident to setting or keeping them in mo- 
tion. I am of opinion one who directs when the flight is to be made and who 
interposes his judgment as a finality with reference to conditions which indicate 
that a flight may be safely made or otherwise, that is, judges as to the fitness of 
the weather, a most important element entering into aviation, may be said to 
have participated in operation. Could it be reasonably urged that one sitting 
beside the pilot of a flying device and directing the altitude to be attained and 
directing whether a storm be circumvented or encountered, and deciding whether 
the plane descend or stay aloft when the safety of either course is in question, 
would not be participating in the operation of the device? 

I think there can be no doubt that such participation is no less in operation 
than in aeronautics or aviation. 

In the case of Gits v. New York Life Ins. Co. (C. C. A.) 32 F.(2d) 7, 9, relied 
upon by plaintiff, the language used suggests the court’s inclination toward plain- 
tiff’s insistence here. It will be seen by a careful examination of the opinion that 
the decision turned upon the word “engaging,” though the court said: “The very 
words suggest to us the quality of continuity and frequency, as well as some de- 
gree of participation in the use of the instrumentality.” The Jackson Case (the 
Masonic Accident Ins. Co. v. Leona Jackson) 200 Ind. 472, 164 N. E. 628, 61 A. 
L. R. 840, reviews the authorities and is approved in the Gits Case. With the 
Gits Case I cannot agree, if it must be understood as deciding the question here 
in favor of plaintiff’s insistence. 

The question of penalty need not be discussed. 


A judgment for defendant may be agreed upon or prepared and lodged with 
the clerk under the rules of the court. 


ORR v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 8408. 
District Court, W. D. Missouri, W. D. April 15, 1932. 


57 Federal Reporter (2d) 901. 
1. INSURANCE. 
Under disability clause, insured held not, after furnishing proof of total 
permanent disability, entitled to benefits for disability period preceding furnishing 
of proofs. 
Disability clause in life policy provided that if insured should “furnish 
due proof” of total permanent disability, insurer, “upon receipt and ap- 
proval of such proof,” would, “during the continuance of such disability,” 
pay insured certain monthly income; “first such monthly payment being 
due on receipt of said due proof,” and subsequent payments on first day 
of each calendar month thereafter. Clause further provided that no income 
payments would be made prior to approval of such proof by company as 
satisfactory, “but upon such approval whatever income payments shall 
have become due will then be paid” and subsequent payments would be 
made when due. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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2. INSURANCE. 

Courts will not strain themselves to find ambiguities in order to apply rule 
that ambiguities must be resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Courts must enfcrce even harsh provisions of contract, if meaning is not 
doubtful. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

That different courts have placed different constructions upon similar language 
in insurance contracts does not necessarily render contract ambiguous. 

Unless court can point out wherein language of contract has double 
meaning, court is not justified in concluding that it is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Life policy held to make furnishing of proof of total permanent disability 
condition precedent to insurer’s waiver of payment of premiums becoming due 
thereafter. 

It could not be said that disability clause provided for waiver of 
premiums from beginning of disability without regard to time when proofs 
thereof were made, where clause provided that if insured should “furnish 
due proof” that he became totally and permanently disabled, insurer, “upon 
receipt and approval of such proof,” would, during continuance of such 
disability, waive payment of each premium “commencing with the first 
premium due after approval of said due proof.” 

(For other cases, see Insurance, Dec. Dig. § 362.) 

At law. Action by Alfred H. Orr against the Mutual Life Insurance Com- 
pany of New York. On demurrer to defendant’s answer. 

Demurrer overruled. 

W. S. Hogsett, of Kansas City, Mo., for plaintiff. 

W. C. Michaels, of Kansas City, Mo., for defendant. 

Orts, District Judge. 

Plaintiff and defendant entered into a contract of life insurance September 
22, 1920. Among others are certain provisions of the contract dealing with the 
subject of “benefits in the event of total and permanent disability before (the) 
age (of) sixty.” These provisions, so far as they need be here set out, are as 
follows: 

“If the insured, after payment of premiums for at least one full year, shall, 
before attaining the age of sixty years and provided all past due premiums have 
been duly paid and this policy is in full force and effect, furnish due proof to 
the company at its home office * * * that he has become totally and _per- 
manently disabled by bodily injury or disease, so that he is, and will be, per- 
manently, continuously and wholly prevented thereby from performing any work 
for compensation, gain or profit, and from following any gainful occupation 
* * * the company, upon receipt and approval of such proof, will grant the 
following benefits: . 

“1. Waiver of Premium—The Company will, during the continuance of such 
disability, waive payment of each premium as it becomes due, commencing with 
the first premium due after approval of said due proof. Any premium due prior 
to such approval by the company must be paid in accordance with the terms of 
the policy, but if due after receipt of said due proof, will, if paid, be refunded 
upon approval of such proof. 

“2. Income to Insured—The company will, during the continuance of such 
disability, pay to the insured a monthly income at the rate of ten dollars for 
each one thousand dollars of the face amount of this policy, * * * the first 
such monthly payment being due on receipt of said:due proof and subsequent 
payments on the first day of each calendar month thereafter, if the insured be 
then living and such disability still continue. No income payments, however, will 
be made prior to approval of such proof by the company as satisfactory, but upon 
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such approval whatever income payments shall have become due will then be 
paid and subsequent payments will be made when due. * * *” 

In his petition, the plaintiff alleges that on April 27, 1925, he became totally 
and permanently disabled from disease. He alleges that, being ignorant of the 
provisions of the contract providing for benefits for total and permanent dis- 
ability and discovering those provisions for the first time in September, 1931, he 
then, or shortly thereafter, furnished the defendant such proofs of total and 
permanent disability as were required by the defendant. These proofs were re- 
ceived by the defendant and approved as satisfactory. Thereafter the defendant 
delivered to the plaintiff its check for $1,733.10, covering a refund of the annual 
premium of $433.10 paid by plaintiff on September 22, 1931, and $1,300 for 
income benefits at the rate of $100 per month from the period of December 4, 
1930, to December 4, 1931. It is alleged that the defendant has refused to pay 
income benefits for the period from April 27, 1925, to December 4, 1930. This 
action is brought to recover income benefits for this period, and to recover also 
premiums paid on the contract during this period, and for damages for vexatious 
delay and for attorney’s fees. 

The answer of the defendant admits that the plaintiff became totally and 
permanently disabled within the meaning of the contract on April 27, 1925, but 
denies that under the contract the plaintiff is entitled to any greater amount than 
he has been paid. . 

1. The principal question raised by the demurrer is whether, by the terms 
of the contract, the defendant is obligated to pay benefits on account of total 
and permanent disability for the full period during which such disability may 
have existed, including that part of it preceding the furnishing to the defendant 
by the insured of proof of disability. The contention of the plaintiff is that under 
the contract the insured, having furnished due proof, is then entitled to benefits 
for the whole period of disability. The contention of the defendant is that the 
insured is entitled to benefits from the date when proof of disability is furnished. 

[1, 2] Deferring for the present consideration of cited cases, I examine the 
language of the contract. So examining it, I am constrained to say I do not 
find in it any possibility of reasonably interpreting it as the plaintiff contends it 
should be. 


In my judgment there is no basis in the language used in the contract for 
the contention that it might be construed to be an agreement by the company 
to make retrospective payments for the period of disability before the furnishing 
of proof as well as prospective payments for the period of disability after the 
furnishing of proofs. Courts will not strain themselves to find ambiguities so 
that they may apply the rule that ambiguities must be resolved against the in- 
surer. Out of the language of this contract, excessive straining cannot produce 
the tiniest particle of ambiguity. 

Plaintiff points to a phrase and to a clause in paragraph 2 of that part of 
the contract which is set out above; to the phrase “during the continuance of 
such disability,” and to the clause “but upon such approval, whatever income 
payments shall have become due will then be paid.” Here, says plaintiff, are at 
least implied acknowledgements of liability for the whole period of disability. 
But neither the phrase nor the clause has any meaning unless it is read with its 
context. So read, they afford no support for the contention made. 

The reasonable meaning of the phrase “during the continuance of such dis- 
ability” is while the disability continues. The phrase is preceded by the verb, 
“will.” It is an adverbial phrase. It has to do not with the beginning of liability, 
but with the termination of liability. If there could be any doubt about it that 
doubt immediately and in the same sentence is removed by an unequivocal and 
certainly an unambiguous provision as to when the first payment shall be due 
and as to what shall be the amount thereof. The company agrees to pay a first 
monthly payment of $100 (under this contract) upon the receipt of proofs, and 
subsequent monthly payments of $100 each, “on the first day of each calendar 
month thereafter.” It is just impossible to reconcile this provision with plaintiff’s 
theory of the contract. 

The reasonable meaning of the words, “but upon such approval, whatever 
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income payments shall have become due, will then be paid” is beyond any doubt. 
That there is but one possible interpretation to be given them easily is discernible 
from tke context. In the immediately preceding sentence it is set out that the 
first monthly payment shall be due on receipt of due proof, and that subsequent 
monthly payments shall be due on the first day of each calendar month after 
the receipt of due proof. Of course, however, the company would not bind itself 
to make payments upon the mere receipt of due proof and before approval of 
that due proof. A necessary interim, its length or brevity depending upon the 
circumstances, must elapse between the receipt and approval of proof. So it is 
provided that although one or more income payments may have become due, in 
the sense that liability for them is recognized if the proof later is approved, no 
such payments will be made until there has been approval, and it is provided 
that when there has been approval then the one or more income payments which 
in the meantime have become due will then be paid. The meaning is so plain 
that any discussion of the matter cannot possibly make it more obvious. 


2. The chief reliance of plaintiff for the construction urged by him is the 
decision and opinion of the Circuit Court of Appeals for the Eighth Circuit in 
Minnesota Mutual Life Insurance Company v. Marshall, 29 F.(2d) 977, 978. That 
case involved a policy containing a provision that if while the policy was in full 
force and effect and there had been no default in the payment of premiums the 
insured “shall become totally and permanently disabled as hereinafter provided, 
and shall furnish satisfactory proof thereof, the Company will waive the payment 
of premiums thereafter becoming due.” 

The question was whether waiver of premiums began as of the date of the 
beginning of total and permanent disability, or as of the date of the furnishing 
by the insured of satisfactory proof of such total and permanent disability. The 
Court of Appeals held the waiver began as of the date of the beginning of 
disability. 

With the greatest possible respect for every opinion of the learned Court of 
Appeals, with full recognition of the binding effect upon me of any of its 
pertinent decisions, I am, nevertheless, tempted to express the view that the 
conclusion reached in the case cited is at least debatable. 

[3] Courts do not make contracts. Parties to contracts make them and are 
bound by them, even by provisions in them which are harsh. Courts must 
enforce even harsh provisions if there is no doubt as to their meaning. Where 
there are two possible meanings, courts may, in certain situations, adopt one 
or the other of those meanings. But the meaning that is adopted must be in the 
contract. The Court of Appeals in the case cited was able to find in the contract 
it was considering the meaning that the company would waive payment of 
premiums upon the happening of permanent and total disability of the insured, 
although the contract provided in so many words that premiums would be waived 
upon the happening of that contingency and “the furnishing of satisfactory proofs 
thereof.” The argument was that such would be the construction placed upon 
the language used by the “ordinary layman.’ 

I find it difficult to follow this argument. Since the language used requires 
that two separate and independent things shall happen before premiums will be 
waived, it is difficult to understand how a layman or any other could conclude 
that premiums would be waived if only one of those things happened. 

[4] I find it difficult also to follow the further argument of the Court of 
Appeals, that because different courts have placed different constructions upon 
similar language in insurance contracts, therefore, that language necessarily is 
ambiguous and, being ambiguous, must be construed most favorably to the insured. 
Referring to conflicting decisions, the court said: “These decisions of themselves 
establish doubt as to the construction and meaning of the provisions which we are 
called upon to interpret.” 

To my mind this is a non sequitur. If we say that language becomes 
ambiguous because some one contends it is ambiguous or some other concludes 
it is ambiguous, we save ourselves much labor, but we have applied a test that 
scarcely will stand examination. Unless we can point out in language we are 
considering wherein it has a double meaning, we are not justified in saying it is 
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ambiguous, however many learned judges and unlearned laymen have voted “yes” 
upon the question, “Is it ambiguous?” 

The case of Bergholm v. Peoria Life Insurance Company, 284 U. S. ——, 

S. Ct. 230, 231, 76 L. Ed. ——, decided by the Supreme Court February 15, 
1932, does not approve the ruling in Minnesota Mutual Life Insurance Company 
vy. Marshall. The Supreme Court distinguishes the Bergholm Case from the 
Marshall Case. Assuming, but not agreeing, that the language used in the con- 
tract involved in the Marshall Case might be construed as making the fact of 
total and permanent disability the only condition precedent to the waiver of 
premiums, the Supreme Court expressly held that the furnishing of proofs, in 
the contract in the Bergholm Case, is a condition precedent. But the language of 
that contract is essentially identical with the language of the contract here. 

In the contract in the Bergholm Case, the language is: 

“Upon receipt by the Company of satisfactory proof that the Insured is totally 
and permanently disabled * * * the Company will 

‘l. Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability 
of the Insured and will also 

‘2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first payment of such income to be paid immediately upon receipt of such proof. 
* * * *” 

The language in the contract here is: 

‘If the insured * * * shall * * * furnish due proof to the company 
* * * that he has become totally and permanently disabled * * * the com- 
pany, upon receipt and approval of such prcofs 

1 Oe Sa, waive the payment of such premium as it becomes 
due commencing with the first premium due after approval of said due proof. 
* * * 

“2, * * * will, during the continuance of such disability, pay to the in- 
sured a monthly income. * * *” 

[5] If in the contract discussed in the Bergholm Case the “receipt of proof 
of the disability is,” as the Supreme Court says, “definitely made a condition 
precedent to an assumption by it of payment of the premiums becoming due after 
the receipt of such proof,” then certainly in this case the language used makes 
the furnishing of due proof to the company of the total and permanent disability 
a condition precedent to the waiving of the payment of premiums becoming due 
thereafter, “commencing with the first premium due after approval of said due 
proof.” 

To my mind it is impossible to contend, in the face of the Bergholm de- 
cision, that there is in that part of the contract here which deals with waiver 
of premiums after proof of permanent and total disability any basis for the con- 
struction urged by the plaintiff, to wit, that it has as a possible meaning an 
agreement to waive premiums from the beginning of disability, without regard 
to the time when proofs thereof are made. 

3. Even if it might be argued that there is ambiguity in that part of the 
contract dealing with waiver of premiums, it would’ not follow that there is 
ambiguity also in that part of the contract having to do with the payment of 
monthly income on account of total and permanent disability. I have tried to 
show there is no such ambiguity, that the language used in the contract is sus- 
ceptible only of one meaning, and that that meaning is that the monthly income 
provided for is to be paid on account of disability from the time when due 
proof has been made thereof and in amounts expressly agreed to, which, as 
agreed to, could not include payments on account of disability for any period 
prior to the furnishing of proof. 

4. The answer admits that the plaintiff was totally and permanently disabled 
on April 27, 1925. If he had then furnished proof he would have been entitled 
to monthly income payments from the date thereof. He did not then furnish 
proof. Perhaps, if the defendant expressly or otherwise has waived the require- 
ment touching the furnishing of proof, the plaintiff would be entitled to monthly 
income payments for the full period of his disability. The. plaintiff suggests that 
the allegations in the answer show such a waiver. I think they do not. On the 
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contrary, they show an insistence upon the part of the defendant that the con- 
dition precedent provided in the contract, that due proof shall be made, must be 
complied with by the plaintiff. 

As I see it, only one question really is raised by the demurrer. That is as 
to the construction of the contract; as to whether it provides for payments for 
the full period of disability or only for such part of that period as follows the 
furnishing of proof of disability. 


The demurrer should be overruled. It is so ordered. 


METROPOLITAN LIFE INS. CO. v. BRAMLETT. 7 Div. 77. 
Supreme Court of Alabama. March 31, 1932. 
140 Southern Reporter 752. 
1, INSURANCE. 


Original beneficiary of life policy can recover insurance money from bene- 
ficiary subsituted on insured’s request when insane and to whom money was 
paid, or from insurer before paying policy, or after paying it with notice of 
insured’s insanity. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. rele Ph . be 

Fraud or undue influence in inducing insured to change beneficiary in life 
policy would not entitle first beneficiary to recover proceeds, even as against new 
beneficiary participating in fraud. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. a ; ‘ 

Beneficiary of life policy authorizing insured to change beneficiary has no 
vested rights until loss occurs. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

5. INSURANCE. we : i me 

Property right of insured in life policy after requesting, while insane, change 
of beneficiary remained unaffected after attempted change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. INSURANCE. 

Insurer who, in ignorance of insured’s insanity, had paid insurance to bene- 
ficiary substituted upon insured’s request while insane did not have burden of 
recovering such payment for original beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 

_ Action on a policy of life insurance by James Edward Bramlett, a minor 
suing by his next friend, Anna Parrish, against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 


It appears that the policy in suit, insuring the life of Clifford R. Bramlett, 
was issued by defendant company May 1, 1928, and designated James E. Bramlett, 
the plaintiff, as beneficiary. The right on the part of insured to change the 
beneficiary was reserved, the policy providing that such change might be made, 
when there was no written assignment of the policy (while the policy was in 
force) on file with the company, by filing written notice thereof at the home 
office of the company, accompanied by the policy. It further appears that insured 
became sick with a necessarily fatal disease February 22, 1929, and on March 
25, 1929, the insured executed a. form of change of beneficiary, designating 
Florence C. Bramlett, his wife, as beneficiary. The policy and change of bene- 
ficiary were delivered to the local agent and by him forwarded to the home 
office, and the policy was returned to the local agency with such change indorsed 
thereon, about the time of the death of the insured, April 11, 1929. On April 
23, 1929, defendant paid to Florence C. Bramlett the amount of the policy. 


Chas. D. Kline, of Anniston, and Cabaniss & Johnston, of Birmingham, for 
appellant. 
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Merrill, Jones, Whiteside & Allen, of Anniston, for appellee. 

Foster, J. 

[1] It is clear that in a controversy between the first beneficiary named in a 
policy of life insurance and one who was substituted for him upon the written 
request of the insured, who was then insane, and in a controversy between such 
first beneficiary and the insurer before it has paid the amount of the loss to 
the substituted beneficiary, or after such payment has been made with notice of 
the insanity, the right to recover the loss is in the first-named beneficiary, though 
he had no vested right as such until the loss occurred. Under such circumstances 
no one of them had acted to his prejudice in reliance upon the continued sanity 
of the insured, and no one had secured apparent rights upon a valuable con- 
sideration. The authorities all seem to support that idea. Slaughter v. Grand 
Lodge, 192 Ala. 301, 68 So. 367; McMurtray v. McMurtray, 67 Okl. 50, 168 P. 
422; Grand Lodge v. Frank, 133 Mich. 232, 94 N. W. 731; Grand Lodge v. 
McGrath, 133 Mich. 626, 95 N. W. 739; Ownby v. Supreme Lodge, 101 Tenn. 16, 
46 S. W. 758; State Life Ins. Co. v. Coffrini (C. C. A. Pa.) 285 F. 560; Sluder 
v. Nat. Americans, 101 Kan. 320, 166 P. 482, L. R. A. 1917F, 631; Columbian 
Nat. Life Ins. Co. v. Wood, 193 Ky. 395, 236 S. W. 562; Turner v. Turner (Tex. 
Civ. App.) 195 S. W. 326; Bosworth v. Wolfe, 146 Wash. 615, 264 P. 413, 56 
A. 1 RE Ue. 

In none of those cases nor in any others we have seen was the suit against 
the insurer which had paid the amount of the loss to the substituted beneficiary. 
3ut there is a dictum in State Life Ins. Co. v. Coffrini, supra, that the insurer 
would not be liable to the first beneficiary after it has paid the loss to the 
second in ignorance of the insanity of the insured when the change was made. 

[2] But fraud or undue influence in inducing the insured to change the 
beneficiary, when he had the right to make the change, does not give the first 
beneficiary any right to claim the proceeds even as against the new beneficiary 
who may have participated in the fraud. Summers v. Summers, 218 Ala. 420 (8), 
118 So. 912; McDonald v. McDonald, 212 Ala. 137, 141, 102 So. 38, 36 A. L. R. 
761; Cason v. Owens, 100 Ga. 142, 28 S. E. 75; Slaughter v. Grand Lodge, 192 
Ala. 301, 68 So. 367;.2 Couch Ency. of Ins. Law, § 327. 

a on ee 

One question only is therefore of any uncertainty in this case. That is, 
whether the insured’s insanity caused his request for a change of beneficiary . to 
be utterly void, or did it merely confer upon some one the right at his election 
to have it avoided on that ground? 

[4] In order to answer that question, we inquire into the nature of the in- 
strument by which the insured caused the insurer to change the beneficiary. The 
plaintiff was the original beneficiary named in the policy, but does not claim 
that it was assigned to him by the insured, or that it does not contain a clause 
reserving the right in the insured, with the consent of the insurer properly 
expressed, to effect a change of beneficiary. Admittedly, under such circumstances, 
plaintiff was thereby possessed of no vested rights in the insurance contract 
until there was a loss during that status. Summers v. Summers, supra; Mer- 
chants Nat. Bank v. Hubbard, 220 Ala. 372, 125 So. 335; Slaughter v. Grand 
Lodge, supra. 

[5] But such property right of the insured remained and continued unaffected 
after the attempted change of beneficiary as before. It is not claimed that he 
thereby assigned the policy to the substituted beneficiary, or otherwise undertook 
to release his right, still reserved, again to effect such a change, even to the 
extent of naming his personal representatives as the beneficiary. The effect of the 
attempted change was the exercise of an ‘election reserved to him in the policy 
to determine whether one or another shall receive its benefits 

An assignment would deprive him of the right thereafter to name his own 
estate or anyone else as the beneficiary. Undoubtedly an assignment. by an insane 
person of his rights conveys nothing. 

In:our case of Head v. Lane, 186 Ala. 335, 65 So. 343, property was ‘left to 
one for life with a power of disposition, and with remainder to plaintiff, if not 
disposed of. The life tenant, while insane, conveyed. to defendant. The court 
held that since the conveyance of the life tenant was void, plaintiff was entitled 
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to the property rather than defendant. Here was a defendant claiming under the 
deed of an insane grantor. 
a ee oe ee 

[8] When one in his life creates a debt to come into existence upon his 
death, it is somewhat similar to his bank account—at least to the extent that 
it is a debt due to him or some one designated by him. His designation of the 
beneficiary acted on by the insurance company, and the payment to such bene- 
ficiary when the amount is due, is like paying the check of a depositor in respect 
to the question now in hand. Considering the course of business under present 
conditions, we do not think it is the meaning of our statutes and decisions that 
when a banker or insurer pays its debt at the instance of the creditor, in 
ignorance of his insanity, and does so under the circumstances we have de- 
scribed, there being no forgery involved, it should have the burden of recovering 
the same from him to whom it was directed to make payment. The reason is 
stronger when the one claiming that such duty exists is himself a volunteer, and 
had no vested right known to the debtor when the manner of payment was made 
known to it. We think the record sufficiently raises the question. 

The rulings of the court were not in accord with our views, and the judg- 
ment is reversed, and the cause remanded. 

Reversed and remanded. 


Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


AMERICAN NAT. INS. CO. v. FEW. 1 Div. 635. 
Supreme Court of Alabama. April 14, 1932. 
141 Southern Reporter 234. 
1. INSURANCE. 


Whether insurer waived provision as to delivery of policy while insured was 
in good health held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
2. INSURANCE. 

Insurer could waive provision requiring that policy be delivered while insured 
was in good health. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
4. INSURANCE. 

Generally, and in absence of special contract to contrary, policy is considered 
delivered to insured when it is delivered by insurer to agent. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
5. INSURANCE. 

When policy was delivered, although it had never actually left physical pos- 
session of insurer’s agent until after insured’s death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
7. INSURANCE. 


Statement of account between district agent soliciting insurance and state 
agent showing dealings relative to policy sued on, and premium thereon, held 
admissible. ‘ 

The statement of account was admissible, since it tended to show the 
amount of the term insurance due on the policy sued on, was carried as 

a charge account against the district agent, and also tended to show that 

the policy had been written and delivered. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
9. INSURANCE. 

Whether acts of insurer’s agent subsequent to insured’s death were done 
while agent was acting adversely to insurer’s interest, and therefore not binding 
on insurer, held for jury on questions of waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

12. INSURANCE. 


Oral charge regarding effect of application attached to policy held reversible 
error. 
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Oral charge informing jury that if insurer issued a policy without an 
application, then the application which insured signed for some other 
policy would not be binding, unless insured consented thereto and ratified 
the fact that it was attached to the policy, was erroneous, since bene- 
ficiary suing on life policy to make out her case introduced the policy 
in evidence, together with the attached application, and, if the policy 
offered was not accepted by the insured, then it would necessarily follow 
that the minds of the contracting parties had never met, in which case 
there was no policy which could be sued on. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Appeal from Circuit Court, Clarke County; T. J. Bedsole, Judge. 

Action on a policy of life insurance by Ethel Few against the American Na- 
tional Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

The following charges, made the basis of assignments of error 11, 12, and 13, 
were refused to defendant: 

“I charge you, gentlemen of the jury, that if you are reasonably satisfied 
from the evidence in this case, that, on the 22nd day of March, 1928, deceased, 
Jerry Gaston Few, was suffering from double pneumonia from which disease he 
died on March 25, 1928, your verdict must be for the defendant.” 

“IT charge you, gentlemen of the jury, that if you are reasonably satisfied 
from the evidence in this case that on the 22nd day of March, 1928, the deceased, 
Jerry Gaston Few, was not in good health, but was suffering from a disease 
which materially increased the risk of loss under the policy of insured sued upon, 
and from which disease deceased died on March 25, 1928, your verdict must be 
for defendant.” 

“IT charge you, gentlemen of the jury, that, if you are reasonably satisfied 
from the evidence in this case that on the 20th day of March, 1928, the deceased, 
Jerry Gaston Few, was not in good health, but was suffering from a disease which 
materially increased the risk of loss under the policy of insurance sued upon 
which fact was not known by defendant or any of its duly authorized agents un- 
til after the death of said Jerry Gaston Few, and from which disease said Jerry 
Gaston Few died on March 25, 1928, your verdict must be for defendant.” 

Stokely, Scrivner, Dominick & Smith, of- Birmingham, for appellant. 

Tucker & Mabry, of Grove Hill, for appellee. 

KnicnHt, J. 

Suit on an insurance policy brought by plaintiff (appellee) against the de- 
fendant (appellant). The policy was issued upon the life of appellee’s husband, 
Jerry G. Few. 

Jerry G. Few and his wife, Mattie Ethel Few, resided at Walker Springs, in 
Clarke county. The appellant has its home office at Galveston, in the state of 
Texas. The appellant had as its state agent Z. E. Bellah, at Birmingham, Ala., 
and one J. W. Leggitte as its district agent. This district agent resided at Cha- 
tom, Washington county, and his territory comprised the counties of Clarke, 
Choctaw, Marengo, and Washington. Under the evidence, Leggitte was in no 
sense a general agent of the company; nor does the evidence tend in any way 
to show that he had any such apparent authority. His duties were to solicit in- 
surance, take applications therefor, collect premiums, and deliver policies. 

It appears from the evidence in the case that about the middle of January, 
1928, Jerry G. Few and his wife made application in writing to the appellant com- 
pany for a joint twenty-year endowment policy. While the policy applied for 
was to be a joint twenty-year policy, separate applications were signed. After 
these applications were received at the home office of the company at Galveston, 
the company, under date of February 23, 1928, advised its district agent Leggitte 
that it would be unable to issue Mattie Ethel Few, appellee, a policy at that time, 
but offered to issue Jerry Gaston Few, the husband, a policy on the twenty-year 
pay life plan, if same would be accepted. Under date of February 27, 1928, Leg- 
gitte wrote Mr. Few inclosing the letter from the home office declining to issue 
policy to his wife, and in this letter of transmissal Leggitte advised Mr. Few to 
accept the company’s offer of a policy on his life as offered by the company. 
Mrs. Few, while testifying as a witness in her own behalf, stated that, on the re- 
ceipt of this letter she, for her husband and at his request, wrote a letter to Mr. 
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Leggitte, addressed to him at Chatom, advising that her husband would take the 
policy, and that her husband said for him to send the policy on. Leggitte would 
neither affirm nor deny that he had received such a letter from Mrs. Few. Bel- 
lah, the state agent, denied that he had received the letter, and the company’s 
agents at Galveston also denied that any such letter reached the home office. 

On the 5th day of March, 1928, Leggitte wrote Bellah, state agent at Bir- 
mingham, Ala.: “I have written Mr. Few, but have not heard from him. I think 
it will be all right to issue the policy for Jerry Gasion Few, as I believe I can 
deliver same to him.” Previous thereto, on February 29, 1928, the company, by 
J. A. Lile, cashier, at Birmingham, had written Leggitte, at Chatom, as follows: 
“Please refer to our letter of the 23 inst., and advise us by return mail what dis- 
position you desire made of the above case,” referring to application of Mr. and 
Mrs. Few, Walker Springs, Ala. On March 8, 1928, Bellah, state agent, wrote 
the company: “In re. Jerry Gaston Few, Walker Springs, Alabama—Replying 
to your letter of February 27th will ask that you issue a twenty payment life 
policy to the above.” 

The policy upon the life of Mr. Few was issued at the home office, at Gal- 
veston, Tex., on March 22, 1928, and mailed to Z. E. Bellah, manager of the com- 
pany at Birmingham, Ala., some time between the hours of 3 and 5 p. m., March 
23, 1928. On March 24th, the policy was mailed from Birmingham to Leggitte, 
agent of the company, at Chatom. Just when it reached Leggitte the testimony 
does not show, but he testified that he promptly mailed it to J. G. Few at Walker 
Springs, and Plaintiff’s Exhibit X, which purports to be a copy of a letter from 
Leggitte to Jerry Gaston Few, reads: 

“Chatom, Ala. March 27, 1928. 
“Mr. Jerry Gaston Few, Walker Springs, Alabama. 

“Dear Mr. Few: I am enclosing policy as per letter some time ago. I will 
be over at your place possibly next week, as I am intending to go to Grove Hill 
and will come by to see you. Any how I will see you in the near future. With 
best wishes, I am, 

“Yours very truly, 

“J. W. Leggitte.” 

This then shows that the policy never actually left physical possession of the 
defendant’s said agent until March 27, 1928. Few died at Mobile, Ala., on: March 
25th, The application, which is attached to and made a part of the policy of in- 
surance, contains this, among other provisions: “And I furthermore agree that 
the note, if any, above mentioned was executed solely for my convenience in ar- 
ranging settlement in the event my application is approved by the home office 
of the company and shall be valid only in that event and that the receipt given 
for the same shall in no wise be construed as assumption of liability by the com- 
pany until the date on which the application is finally approved at its home 
office, and policy issued and delivered to him, whether or not the total of the 
cash, if any, and amount of the note receipted for equals the entire first premium 
on the policy applied for, and that in the event no cash settlement or only partial 
cash settlement for the first premium on account of the policy applied for is 
shown above, it is mutualy agreed that no liability by reason of this application 
or said policy applied for is assumed by the company, until said policy is de- 
livered to me while I am in good health and until I have made full settlement in 
cash with the company on account of said first premium.” 

Mrs. Few, in her answer to interrogatories propounded to her by defendant, 
stated that she did not make any payment at the time the applications were made, 
and further stated, “but I do not know what my husband did.” On her exam- 
ination as a witness in the cause, however, she testified that her husband paid 
Leggitte $3.96, which happens to be the term-premium on the policy actually is- 
sued. Leggitte testified that Few at the time the applications were made paid 
him no money, but gave him’a note to cover the quarterly premium and the term 
premium added on the policy applied for, which was a joint twenty-year endow- 
ment policy. Witness further testified: “When I get a note I take the note on 
the insured and pay the premium to. the company myself. The note is made pay- 
able to me.’ The company would not take a note, would not take mine. They 
never did take any of mine, I don’t think. I was responsible to: them, and, of 
course,’ the insured was responsible to me”; that the policy issued was a twenty- 
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payment life, and that he never saw Mr. Few after taking the application. No 
new note was given for the changed policy contract, nor any payment made 
thereon by Mrs. Few until in May, following the death of her husband. The 
policy issued recited payment of the first premium thereunder. Whether the pre- 
mium was the same on a joint twenty-year life as it was on a twenty-year pay- 
ment life, the evidence is not clear; however, the witness Leggitte testified: “The 
note was for a joint life and the term on that other policy might have been a lit- 
tle different.” 

On April 5, 1928, Leggitte sent his personal check to the American National 
Life Insurance Company for $7.24. This check was never cashed, and the de- 
fendant company has never returned it to Leggitte or to any one else. This 
check was to pay the net term premium. 

Few died on March 25, 1928. He first showed symptoms of final illness on 
March 14, 1928. Dr. R. E. Shaw, first attending physician, testified he visited 
and prescribed for Few on the 17th, and he last visited him on March 21, 1928. 
Few was then removed to Mobile, Providence Infirmary, and there died on 
March 25th from pneumonia, which was complicated with, or induced by, “flu.” 
Dr. Shaw, in his certificate as one of the attending physicians, stated that during 
the progress of the disease (between March 17th and March 21st) the symptoms 
present were fever, pain inside, and bloody sputum. 

It thus appears that the policy was not and could not have been delivered 
after its date to the said Few at a time when he was in good health, even if the 
delivery could be said to have been made on the day it was actually signed by the 
company and started on its journey. Mr. Few was then seized with a fatal mal- 
ady, from which he succumbed before the policy actually reached his post office. 
When the application was made Few was in good health, and the state of his 
health, when Mrs. Few, for her husband, notified the district agent Leggitte her 
husband would accept the policy offered, was not shown to be bad. 

If there were no other questions involved then the condition of the health of 
insured, defendant might have been entitled to the affirmative charge; but for 
other reasons, which will be stated, the defendant was not entitled to this charge. 
There was evidence in the case which afforded the inference, at least, that, at the 
time the application was made by Few for the joint twenty-year life policy, he 
paid the district agent, who confessedly had authority to receive the payment, 
$3.96, which covered the term insurance on the policy, while this agent testified 
that Few gave him his note for the term and first quarterly premium. The evi- 
dence is not clear as to the amount of the note, but Leggitte testified that it may 
have been a little less than the amount afterwards paid to him in May, 1928, by 
Mrs. Few, which was $41.81. And Leggitte further testified that this money had 
never been returned to Mrs. Few. 

On May 30, 1928, the state manager of defendant wrote its district manager 
acknowledging receipt of death proof, but calling attention to the fact that the 
policy did not accompany the proof of death papers, and stating it would be ne- 
essary for the company to have same before action could be taken, and also to 
have a newspaper clipping of the death of Mr. Few. Leggitte had Mrs. Few 
forward the policy to the company on May 31, 1928. The certificate of the at- 
tending physician, made a part of the proof of death papers, disclosed the illness 
of Mr. Few, its commencement, duration, and his death on March 25th. 

{1, 2] That the jury could well find from the evidence that the defendant 
waived the provision as to delivery of the policy while in good health seems 
‘clear to us. This provision of the policy was inserted for the benefit of the 
insurer, and, being for its benefit, it could waive same. United States Life Ins. Co. 
v. Lesser, 126 Ala. 568, 28 So. 646; National Life Ins. Co. v. Reedy, 217 Ala. 
114, 115 So. 8; Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307. 

That there was evidence before the jury that the provision of the policy as 
to good health of insured was waived by the defendant, we quote the letter 
written by the state manager of the defendant to Mrs. Few: 

“Birmingham, Ala., July 9, 1928. 
“Mrs. Mattie Ethel Few, Walker Springs, Ala. 
“In re Jerry Gaston Few, 
“Policy No, 255891. 
“Dear Madam: This company is handicapped in its consideration of the 
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above claim due to lack of satisfactory information regarding the settlement of 
the premium. 

“We enclose self addressed envelope tor your convenience in supplying us 
with full and complete information as to when and how premium was paid, exact 
date is absolutely necessary, and the exact manner in which the same was paid. 
If you are not at present in possesion of this information, it will be necessary 
for you to procure same, and forward to us. If Mr. Few gave his note to 
J. W. Leggitte, and the same has now been paid, please attach the paid note to 
your reply, also state how you paid the note and to whom. A prompt reply is 
requested. 

“Yours very truly, 
“Z. E. Bellah, State Manager.” 

At the time this letter was written, Bellah had in his possession a letter from 
the district manager, Leggitte, advising him that “The only settlement given at 
the time application was written, was note settlement.” And the evidence also 
tends to show that this note was paid before maturity by Mrs. Few, but after 
the death of her husband. There was also testimony before the jury tending to 
show that Leggitte had authority to take notes of applicants for insurance; he 
being personally responsible to the company for its part of the premium covered 
by the note. 

In the case of Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175, 
181, this court held that the taking of a note by agent with authority for the 
first premium waives actual payment in cash until the note falls due, according 
to contract provisions, and default in the payment of such premiums at maturity 
renders the insurance uncollectible. In the instant case, there was no such default. 

[3] In these circumstances defendant was not entitled to the general affirma- 
tive charge, as such charge should never be given in any case when any inference 
of fact, unfavorable to the party asking it, can be drawn from the evidence. 
Birmingham Rwy. Co. v. Enslen, 144 Ala. 343, 39 So. 74; M., J. & K. C. Co. 
v. Bromberg, 141 Ala. 258, 37 So. 395. 

In its insistence that it was entitled to the general charge, appellant presses 
upon our attention the cases of Ivie v. International Life Ins. Co., 217 Ala. 
559, 117 So. 176; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175; 
Sturdivant v. Mt. Dixie Sanitarium, Land, etc., 197 Ala. 280, 72 So. 502, and Ala. 
Gold Life Ins. Co. v. Mayes, 61 Ala. 163. It will be noted that in the Ivie Case, 
supra, the death of the applicant occurred within four days of the application 
and before the company had passed on the application. The court held, as it was 
bound to do, that the contractual status of the parties became fixed upon the 
death of the applicant, and that no new contract could be created between the 
parties by waiver or estoppel. In the instant case, the evidence afforded inference, 
at least, that acceptance of defendant’s counter offer had been made and conveyed 
to defendant, and defendant had acted on it. 

In the case of Cherokee Life Ins. Co. v. Brannum, supra, two notes were 
given for the premium; one due on delivery of the policy according to its terms, 
and the other at a future date. The court held that the first premium was not 
paid as required in the application for insurance as to the $50 note. In the 
instant case there was evidence tending to show payment of the term insurance 
on the policy applied for, and a note given for the first quarter thereafter, and 
this note had not matured at the time the policy was delivered. This money the 
defendant or its authorized agent still holds, and the full premium for the year 
was paid to defendant’s agent by the beneficiary, and the same has never been 
returned. 

There is nothing in the Sturdivant Case, supra, which conflicts with what is 
herein held. 

In the case of Ala. Gold Life Ins. Co., v. Mayes, supra, the company had. 
not accepted the proposal for insurance, but rejected it. In the instant case, 
while the defendant rejected the applications for a joint twenty-year endowment 
policy, it offered to issue to Jerry Gaston Few a twenty-year payment policy, 
and there was evidence tending to show that Few accepted the offer, and that the 
policy was written and deposited in the mails. 

“Whether or not a policy was delivered after its issuance, depends upon the 





Life] American Natl. Ins. Co. v. Few 253 


intention of the parties as shown by their acts or agreements. Whatever the 
conduct or agreement of the parties shows was to have amounted to a delivery 
will control.” 11 Amer. & Eng. Ency. Law (lst Ed.) 285; Home Ins. Co. v. 
Adler, 17 Ala. 516, 526; Phoenix, etc., Co. v. McAuthor, 116 Ala. 659, 660, 22 
So. 903, 67 Am. St. Rep. 154; Farmers’ Mutual Ins. Ass’n of Ala. v. Stewart, 
192 Ala. 23, 68 So. 254. 

[4] The general rule, in the absence of a special contract to the contrary, is 
that the policy is considered delivered to the insured, when it is delivered by the 
company to the agent. This delivery is sufficient to put the insurance into effect, 
though the agent may retain the policy in his own keeping. Cooley’s Briefs, 442- 
449; Stephenson v. Allison, 165 Ala. 238, 51 So. 622, 138 Am. St. Rep. 26. And 
in the case of Triple Link Mutual Indemnity Ass’n v. Williams, 121 Ala. 138, 
26 So. 19, 77 Am. St. Rep. 34, it is held, in an opinion by Chief Justice McClellan, 
that a policy of insurance is delivered to the insured when it is put in the mail, 
duly directed to the insured, and with postage prepaid. 

The facts in the case of Powell v. Prudential Ins. Co., 153 Ala. 611, 45 So. 208, 
are not analogous to those in the present case. 

[5] We think under the facts, this case presented a jury question. 

S10 eS 

[7] There is no merit in appellant's fourth assignment of error. The question 
was not completed before defendant interposed its objection, and no answer 
appears to have been made. Likewise we discover no error as for any grounds 
assignd by defendant in the ruling of the court made the bases of appellant’s 
assignments 5, 6, and 7. This statement of account between Leggitte, district 
agent, and Bellah, state agent, showed dealings between them relative to the 
policy and the premium thereon, and was admissible in evidence in the case. It 
tended to show the amount of the term insurance due on the Few policy sued on 
was carried as a charge account against Leggitte, the district manager, and 


tended also to show that said policy had been written and delivered. 
cS a esa 


[9] Appellant, in brief, insists that the evidence shows that Leggitte, its 
district agent, failed to co-operate with the company in this transaction; that he, 
in his actions subsequent to the death of Few, acted in his own interest, or in the 
interest of the plaintiff, and adversely to the interest of his principal; that he, 
upon learning of the death of Few, on April 5, 1928, mailed to the state agent 
“his personal check for $7.24 to cover the net premium on the policy sued upon, 
although at said time he had not received any money whatever on the premium.” 
The implied insistence being that this was a fraud on the defendant company. 
Appellant overlooks the fact that Mrs. Few had testified that her husband, at the 
time the application was taken, gave Leggitte $3.96 to cover the net term insur- 
ance premium, and also had given this district manager his note, and also over- 
looks the testimony that the district agent had been allowed to pursue this course 
of dealings by the company. We are not in accord with appellant that all the 
acts of Leggitte, subsequent to the death of Few, upon which the alleged waiver 
or estoppel could be predicated, were done while he was acting adversely to the 
interest of his principal, and therefore that the company should not be bound 
thereby. As we view the evidence in the record, these were jury questions, and the 
defendant was not entitled to the general charge based thereon. 

The defendant’s requested charges 3, 4, and 7, which constitute bases for 
assignments of error 11, 12, and 13, pretermit consideration of that phase of the 
case predicated upon a waiver by the defendant of the provision of the policy 
as to good health. Nor was the defendant, under the evidence in the case, en- 
titled to have the jury instructed in the terms of any of its refused charges. 

[10-12] This suit, as above stated, was upon an insurance policy by the 
defendant upon the life of Jerry Gaston Few; attached to and made a part of 
this policy was the written application of the insured. The plaintiff, to make out 
her case, introduced the policy in evidence, together with the attached application. 
It is quite certain that if the policy offered (which contained the application) 
was not accepted by Few, then it would necessarily follow that the minds of the 
contracting parties had never met, and there was no policy. And the plaintiff, 
having elected to sue on the policy as actually delivered, cannot adopt a part 
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which is favorable to her, and repudiate the part which is unfavorable. She 
must, in the circumstances of the case, take it as an entirety. As well said by 
counsel for appellant, “having elected to regard the policy sued upon as a binding 
contract, she was bound by all the terms and provisions therein, including those 
in the application attached thereto.” 

Of course if the defendant waived any of those provisions after the issuance 
of the policy that would present another and different question. 

We are therefore at the conclusion the court erred to a reversal in the 
following portions of its oral charge which were duly and separately excepted 
to by the defendant: 

“I charge you that if the company issued a policy without an application, 
then the application which the insured signed for some other policy would not be 
binding, unless he consented thereto and ratified the fact that it was attached 
to the policy and any provision or warranty that was in the application signed 
by him for this policy would not be binding on him unless it was agreed to by 
him and the company. 

“But if the application was made by the insured for one policy and that was 
declined by the company, but the company thereafter in order to obtain business 
or for the purpose of endeavoring to insure the insured, wrote a different policy 
and sent it to its agent with instructions and authority for its agent to deliver 
to insured and he tried to get the insured to accept it and insured did accept it, 
why, whatever warranty was contained in the application for the other policy 
would not be binding on him unless it was agreed and understood that it should 
also be a part of this contract. 

“Now, gentlemen, it is for you to say from this testimony whether or not 
when the defendant company offered this new policy to the insured, and if the 
insured accepted it, if it was understood that the provision should be made a 
warranty or part of the contract whereby it was to be delivered and become 
effective only after the first premium was paid and received while the insured 
was in good health, if it was, those provisions would have to be complied with 
unless the company either waived them or unless the company by any act is 
estopped from setting those things up in this case.” 

Construed in connection with the court’s entire general oral charge, we find 
no error in the remaining portions of the charge which were excepted to by 
defendant. 

For the above errors, the judgment appealed from will be reversed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. STUCKEY. 3 Div. 999. 
Supreme Court of Alabama. Jan. 21, 1932. 
Rehearing Denied April 28, 1932. 
141 Southern Reporter 246. 


1. INSURANCE. 
Life insurance company had burden of proving its affirmative plea that 
insured took poison with suicidal intent. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 
Action on a policy of life insurance by Lena I. Stuckey against the Missouri 
State Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Rushton, Crenshaw &- Rushton, of Montgomery, for appellant. 

Ball & Ball, of Montgomery, for appellee. 

Brown, J. 

This is an action of assumpsit brought by appellee against the appellant to 
recover a sum of money alleged to be due to plaintiff from defendant on a policy 
of life insurance issued on the 31st day of July, 1929, insuring the life of Laura 
V. Stuckey, who died on the 11th day of July, 1930 

The pleas were the general issue and special plea of tender, alleging: “That 
the policy the basis of this suit, provides that ‘In the event of self-destruction, 
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sane or insane, within one year from date of issue, the liability of the company 
shall be limited to an amount equal to the premiums paid hereon.’ And defendant 
avers that the date of issue of said policy was July 31, 1929, and that the assured, 
Laura \. Stuckey, came to her death by self-destruction, sane or insane, within 
one year from that date,” averring the amount of the premium paid and tendering 
the same with the plea. 

The trial resulted in a verdict for the plaintiff, and the defendant thereupon 
made motion for a new trial on the grounds: (1) “That the verdict of the jury 
is not sustained by the great preponderance of the evidence.” And (2) “that the 
verdict of the jury is contrary to law.” This motion was overruled, and from 
that judgment the defendant has appealed. 

The only assignment of error on the record is that the court erred in refus- 
ing to grant the motion for a new trial. 

The great weight of the evidence goes to show that the insured came to her 
death as the result of strychnine poisoning. There is no evidence going to show 
that she was insane, and the question most strenuously litigated was whether she 
took poison with suicidal intent or through mistake. 

[1] The burden of proof on this issue, presented by its affirmative plea, was 
on the defendant. Sovereign Camp, W. O. W. v. Hackworth, 200 Ala. 87, 75 
So. 463; New York Life Ins. Co. v. Turner, 213 Ala. 286, 104 So. 643; Supreme 
Commandery, etc. v. Ainsworth, 71 Ala. 436, 46 Am. Rep. 332. 

Material to this inquiry the defendant offered in evidence, as the bill of 
exceptions shows, a note found in the insured’s purse or on top of her purse 
on her desk, which the defendant’s evidence goes to show was written on a 
fresh sheet of paper, such as was used in the office where insured worked, and 
was in her handwriting. This note is not set out in the bill of exceptions so that 
it could be transcribed into the record, but is merely enclosed in an envelope 
which is pasted on one page of the record. 

The plaintiff offered evidence going to show that this note was soiled and 
tending to show it had been written some considerable time before it was 
discovered, and was not in the handwriting of the insured. In rebuttal of this 
evidence the defendant offered a letter written by the insured as a basis of the 
comparison of handwritings, and the evidence of expert witnesses going to 
show that the handwriting of the note and the letter was the same. This letter 
was not incorporated in the bill of exceptions and transcribed into the record. 

To supply this defect in the record, the appellant relies on a certificate made 
by the clerk attached to the back of the record, to the effect “that the Original 
Exhibits hereto annexed are the Original Exhibits introduced in evidence on the 
trial of the within stated cause and referred to in the bill of exceptions.” 

These matters of evidence are not within the scope and purview of rule 47, 
which covers “documents such as maps and photographs” introduced in evidence 
which are “difficult or impracticable to reproduce” in the record. Cannon v. 
Scarborough, 137 So. 900. 


The matters referred to above are covered by rule 24 of Supreme Court 
Practice, which requires a certification, not by the clerk, but by the judge, and 
under the uniform rulings of this court, such matters of documentary evidence 
cannot be considered on appeal, though properly certified, unless they are also 
set out in the bill of exceptions in law cases, and in the record in equity cases, 
and such compliance with the rules cannot be waived. Pruitt v. McWhorter, 74 
Ala. 315; Wright v. Dunklin, 83 Ala. 317,-3 So. 597; Black v. Pate, 130 Ala. 
514, 30 So. 434; Gardner v. The State, 96 Ala. 12, 11 So. 402. 

As was observed by Justice Sayre, in a recent case: “It is urged that this 
court, on May 12, 1927, the day on which this cause was submitted, noted on 
the trial docket leave to appellant to file original papers within ten days. This 
order, we presume, was made on the*motion or suggestion of counsel. On May 
6th the trial judge had ordered the:papers to be transmitted, but they had not 
yet been filed in this court. Counsel for appellee does not appear to have opposed 
the motion, and upon this is based the contention of a waiver of the rule of 
procedure to which we have referred.: The record: of the cause (including the 
notation on the trial docket) is far from showing the ‘intentional relinquishment 
of a known right. For one thing, the appellee had no right. The matter presented 
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affected the court and its procedure, and, as for the court, it does not appear that 
it was informed of the situation or that the motion had other purpose than to 
permit the future filing of the papers which in due course should have been on 
the file at the time. In Pruitt v. McWhorter, supra, the court held that the agree- 
ment of counsel that original papers be omitted from the transcript did not war- 
rant their consideration on appeal, so that in this case, as in Wright v. Dunklin, 
supra, we must pronounce judgment on the transcript proper without reference 
to the papers in question.” (Italics supplied.) Commercial Inv. Trust, Ine. y. 
East, 217 Ala. 626, 117 So. 160, 161. 

In the absence of these items of evidence, which were before the tria! court, 
we cannot affirm error in the ruling on the motion for a new trial, and the 
judgment will be affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


On Motion and Rehearing. 
Per Curiam. 


The motion to set aside the judgment of affirmance and submission, and 
allow the appellant to withdraw the record, has been fully considered by the 
court sitting in banc, and we are of opinion that the motion is not well taken 
and should be and is overruled, and the application for rehearing denied. 

All the Justices concur. 


CALIFORNIA STATE LIFE INS. CO. v. FUQUA et al. No. 3100. 
Supreme Court of Arizona. May 5, 1932. 
10 Pacific Reporter (2d) 958. 
2. INSURANCE. 

As respects double indemnity clause, insurer had burden of proving that in- 
sured’s death resulted from violation of law. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

Plaintiffs held to have burden of showing insured’s death was accidental 
within double indemnity clause. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4. INSURANCE. 

As respects double indemnity clause, whether insured’s death resulted from 
violation of law held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

Proof insured’s death was result of gunshot wound established prima facie 
case of death resulting from “external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

On question of whether insured’s death was accidental, within double indem- 
nity provision, causal connection held not to exist between insured’s hostile dem- 
onstrations, which ceased before assaulted party left house and informed officers 
thereof, and killing by officers intending to investigate matters. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

7. INSURANCE. 

Whether prima facie case that insured died by accidental means within double 
indemnity provision had been refuted by insurer contending insured was killed 
in attempt to resist arrests by officers held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

10. INSURANCE. ; 

Where issue was whether insured’s death was accidental, evidence of insured’s 
previous conviction of daytime burglary held not admissible on question as to 
who was aggressor at time insured was killed. 


(For other cases, see Insurance, Dec. Dig. § 659 [1].) 
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11. INSURANCE. 

In action on life policy containing double indemnity clause, instruction re- 
garding accidental means held not objectionable. 

Instruction that if shooting of deceased was unexpected and unusual 
result, and a result which could not have been reasonably anticipated from 

his previous acts, and which he did not intend to produce, and was 

not a natural or probable consequence of his acts, then his death was 

caused by accidental means, was not objectionable as meaning that, al- 
though an effect might be the natural and direct result of insured’s volun- 
tary acts, nevertheless, if the result was unexpected or unusual, it would 

be accidental, since the court in effect told the jury that in order to find 

death accidental jury must find four elements in the conjunctive and not in 

the disjunctive, and if all four of the elements mentioned appeared in the 

evidence, the death was certainly accidental. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

12. INSURANCE. 

That officers made honest mistake as to necessity of slaying insured held 
not to show insured’s death was not accidental. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

14. INSURANCE. 

Where question was whether insured’s death was accidental, statement in 
coroner’s certificate that gunshot wound causing death was inflicted by officers 
in performance of their duty held admissible (Rev. Code 1928, §§ 2730, 2740). 

Statement in coroner’s certificate was admissible as prima facie evi- 
dence as to why and how the wound causing insured’s death was inflicted. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Superior Court, Maricopa County; A. S. Gibbons, Judge. 


Action by Mary G. Fuqua and husband against the California State Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Armstrong, Kramer, Morrison & Roche, of Phoenix (C. E. McLaughlin and 
Porter McLaughlin, both of Sacramento, Cal., of counsel), for appellant. 

L. M. Laney and George T. Wilson, both of Phoenix, for appellees. 

Lockwoop, J. 

Mary G. Fuqua and R. H. Fuqua, her husband, hereinafter called plaintiffs 
brought suit against California State Life Insurance Company a corporation, 
hereinafter called defendant, to recover the sum of $5,000 alleged by plaintiffs 
to be due from defendant on an insurance policy written by it upon the life of 
one Francis Fuqua. The case was tried to a jury, which returned a verdict in 
favor of plaintiffs for the full amount prayed for, and defendant has brought 
the matter before us for review. 

Up to a certain point the parties are agreed as to the facts necessary for a 
determination of the case, and we state these agreed facts as follows: The policy 
in question was for the sum of $2,500, but it contained a rider to the effect 
that, if the insured should die as a result of bodily injury effected solely through 
“external, violent and accidental means,” defendant would pay double the face of 
the policy. It was further provided, however, that the double indemnity should 
not apply if death resulted “from any violation of law.” 

Some time after midnight on January 23, 1930, the deceased Francis Fuqua 
apreared at No. 1923 West Adams street, premises occupied by one Jack McClain, 
who was then engaged in bootlegging. Fuqua became quite boisterous while 
there, brandishing a revolver and telling McClain that he was a “tough guy.” 
He engaged in an altercation with a friend of McClain’s, one Worley, placed the 
revolver against the latter’s body, and pulled the trigger; but fortunately the 
shell missed fire and failed to explode. McClain and Worley then decided that the 
situation was becoming entirely too strenuous to suit them, and left the house 
ina half-dressed condition, proceeding to a café on the corner of Seventeenth 
avenue and Washington street, where they met two city policemen named Rader 
and Smith. They related these things to the officers, and the latter got in a 
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Ford touring car used by them for patrol purposes and drove out to the 1900 
block on West Adams street to investigate the matter. 

So far there is practically no dispute as to the occurrences leading up to 
Fuqua’s death, but from here ‘on there is a sharp conflict in the deductions drawn 
from the evidence by plaintiffs and defendant. Rader and Smith testified that 
they passed the McClain premises going eastward to a point three or four houses 
beyond, when they saw a man, who later proved to be Fuqua, step into the 
street holding a pistol in his right hand. The man signaled to them to stop, 
and they drove up until within a few feet of him. At approximately the time 
the car stopped they ordered Fuqua to “stick them up.” Immediately upon these 
words being spoken, Fuqua, who was still holding the pistol in his right hand, 
opened fire on them at such a short range as to scorch Smith’s nose and singe 
Rader’s hair. They returned his fire immediately, and he ran to the rear of 
the car and again fired; the bullet going into the car and lodging in the rear 
cushion. The officers continued firing at Fuqua, who dropped his gun and ran 
a few feet to a driveway on the opposite side of the street where he fell dead. 
They further testified that a street light near there gave so bright an illumination 
that when they ordered Fuqua to “stick them up” he must have seen that they 
were in uniform with their badges on, and known that they were officers. They 
admitted, however, that they did not specifically notify him that they were police, 
or that they were arresting him. Fuqua being dead, they are the only living 
eyewitnesses of what actually happened at the immediate time of the killing; 
but other officers who were summoned later corroborated their testimony to the 
extent of stating that they saw a hole in the rear of the police car made by a 
bullet from the outside, and found the rear cushion on fire from the bullet. 

The evidence on behalf of plaintiffs as to what happened at the time of the 
shooting was necessarily circumstantial. Three witnesses testified that Fuqua 
had always been left-handed. Two witnesses testified that the pistol which 
Fuqua had with him that night had been given him a few hours before the 
killing, and that there were only three cartridges accompanying it. One witness 
said that Fuqua had fire two of these before the arrival of the officers on the 
scene, and snapped the third without exploding it, and had then asked for. a 
taxicab. The uncontradicted evidence is that when Fuqua’s gun was_ taken 
possession of by the officers who arrived shortly after the shooting, there 
were two exploded cartridges and one which was unexploded, but showed the 
mark of the firing pin. 

It is the theory of the defendant that Fuqua was killed in an attempt to resist 
forcibly an arrest by officers who had reasonable cause to believe that he had 
just committed a felony by attempting to shoot Worley and that the double 
indemnity does not apply because his death was the natural and proximate result 
of his violation of law in thus resisting arrest. It is the theory of plaintiffs 
that, whatever Fuqua’s conduct was before the officers arrived, at that time he 
was peaceably signaling what he believed to be a taxicab which he had asked 
McClain to get for him, and that the officers, without any justification or excuse, 
immediately opened fire upon and killed him, and that he did not fire a shot at 
this time, or attempt in any manner to resist arrest. 

[1] There are some six assignments of error which we will consider in 
the order which seems advisable. The fourth is that the evidence shows con- 
clusively the deceased came to his death as the direct and proximate result ot 
a violation of law. If the testimony of the officers Rader and Smith is true in 
toto, there is no doubt that the court should have instructed the jury to return 
a verdict in favor of defendant, because, if they are to be believed, he did 
come to his death as a result of a violation of law. If, however, the theory 
of the plaintiffs is correct, the killing was either wanton on the part of the 
officers or else an unfortunate mistake. It is the invariable rule of this court, 
never departed from since its organization; that, where the evidence is of such a 
nature that reasonable men could form different opinions as to the inferences o! 
ultimate facts to be drawn, we will not disturb the findings of the trial court 
or the verdict of the jury on the ground that in our opinion they did not reach 
the proper conclusion as to those facts. The officers testified positively and 
repeatedly that Fuqua held the pistol in his right hand when he stopped them, and 
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that he fired while it was still in that hand. Three witnesses on the other hand 
testified that he had always been left-handed. Rader and Smith testified to two 
shots being fired by Fuqua; one before they opened fire, and one during the 
course of the mélée. The plaintiffs offered evidence from which, if true, the 
inference could reasonable be drawn that Fuqua never had more than three 
cartridges in his possession during the evening, and that two of these had been 
fired and the third snapped before the officers arrived at the scene of action. 
There was also a question as to whether Fuqua knew that Rader and Smith 
were officers. Such being the state of the evidence, we cannot say affirmatively 
that a reasonable man might not have drawn the inference therefrom that the 
officers’ account of the killing was not in accord with the true facts, and 
therefore have declined to believe them when they said that Fuqua opened fire 
upon them before there was any hostile demonstration om their part, or knowingly 
attempted to resist an arrest in any manner. 

[2-4] The defense of death as a result of a violation of law is an affirmative 
one, and the burden of proof is on defendant to show that Fuqua’s death was 
caused in that manner just as the burden is upon plaintiffs to show that it was 
accidental in its nature. If the testimony of the officers is disregarded, there 
is no evidence to sustain defendant’s position. The fourth assignment of error 
is not well taken. 

The third assignment of error is based upon the theory that the evidence 
shows conclusively that Fuqua’s death did not result from “accidental” means. 
Let us then determine the meaning of the word “accidental,” as used in insurance 
policies of this nature. 

Defendant claims, and supports its claim by many authorities, that “an effect 
which is the natural and probable consequence of an act or course of action 
cannot be said to be produced by accidental means.” Giving the language of this 
definition its ordinary meaning, it cannot be held true, for it is, taken literally, a 
denial of the possibility of an “accident,” unless we assume that the attack 
recently made by some theorists upon the law of cause and effect has been 
successful. All effects are the natural, probable and indeed inevitable consequences 
of definite acts or courses of action, or we must abandon our entire present system 
of epistemolgy. The so-called “accident” is as much the inevitable consequence 
of one specific act or course of action as is a mathematical conclusion the 
inevitable result of certain premises. 

If the cases supporting defendant’s definition are analyzed carefully, it will 
be found that what they really mean is that an effect which was or should have 
been reasonably anticipated by an insured person to be the natural or probable 
result of his own voluntary acts is not accidental. Or to put it in the affirmative 
form, if the result is one which in the ordinary course of affairs would not be 
anticipated by a reasonable person to flow from his own acts, it is accidental. 
The test is, what effect should the insured, as a reasonable man, expect from his 
own actions under the circumstances. Let us apply this test to the evidence. 

[5-7]] It is undisputed that Fuqua’s death was caused by a gunshot wound. 
Of course, there is no question that a death from this cause is from external 
and violent means, and, in view of the Jegal presumption against suicide, we 
think that when a plaintiff in a case of this nature has proved that the death 
of the insured is the result of a gunshot wound, he has made a prima facie case of 
death from “external, violent and accidental means.” Indeed we understand that 
cefendant does not dispute this as a general principle. Its claim is, however, to 
use its own language, “that he (Fuqua) was courting death for several hours 
pri r to the unhappy incident on West Adams Street, when the police officers were 
ferced, for their own protection, to kill him.” For the purpose of the argument, 
\e may agree with defendant that, if either McClain.or Worley had killed Fuqua 
while he was in the McClain house just before they left, it might be said that his 
death was the natural, direct, and to be anticipated effect of his own voluntary 
acts, and that a coroner’s jury might well have returned the old western verdict 
that “deceased came to his death by calling Bill Jones a liar’; but the evidence 
shows clearly that the hostile demonstrations against McClain and Worley had 
ceased when they left the house; and, even if the story of the officers be taken 
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as true, there is no causal connection between the assault on Worley and _ the 
killing. 


This court has held in the case of Jordan v. Logia Suprema, etc., 23 Ariz. 
584, 206 P. 162, 24 A. L. R. 974, that, in order to bring a case within an exception 
in an insurance policy such as that relied upon in the present case, there must be 
causative connection between the acts which constitute the violation of law and the 
death of the insured, and while such holding was perhaps dicta under the cir- 
cumstances of the particular case, it is undoubtedly the law. In that case the 
insured had committed a burglary and was escaping from the house, and, in a 
struggle with the owner of the premises, was killed by the accidental discharge of 
his own gun, and we held that the proximate cause of his death was not the 
burglary, but the accidental discharge of the gun after the commission of the 
crime while he was endeavoring to escape. If this be so, much more should we 
say that Fuqua’s conduct in the McClain house could have had no direct or 
proximate connection with his shooting by the officers some time thereafter. We 
are of the opinion that if the jury disbelieved the testimony of the officers as to 
the alleged attempt to arrest and the resistance thereof by Fuqua they would be 
justified in finding that plaintiffs had made a prima facie case that Fuqua had 
died as the result of external, violent, and accidental means, and that defendant 
had not conclusively refuted it. 


[8, 9] The second assignment of error is that the court refused to admit evi- 
dence of Fuqua’s earlier conviction of burglary and his twice violating a parole, 
and that such burglary was the same as one of which his friend Jackson, who 
testified during the trial, was also convicted. It is urged that this evidence was 
admissible on two grounds: First, as showing the interest and bias of the wit- 
ness Jackson; and, second, as throwing light upon who was the aggressor at the 
time of the killing. So far as the first point is concerned, Jackson admitted that 
he was a friend of Fuqua, and also admitted that he had previously pleaded 
guilty to a felony.. We can see nothing which could have been added to these ad- 
missions by the record of Fuqua’s connection with Jackson in the former burglary. 
The second point is more difficult to determine. It is, of course, the general rule 
that previous crimes committed by a party are not admissible in evidence against 
him in either a criminal or civil case, as it would lead to the raising of many 
collateral matters which would divert the minds of the jury from the main issue 
in the case. Dorsey v. State, 25 Ariz. 139, 213 P. 1011. 


[10] It is true, however, that the trend of the more recent decisions appears to 
be in the direction of allowing evidence of particular acts of violence and turbu- 
lence and certain classes of crimes committed by a party to be offered in evidence 
when one of the issues of the case is, Who was the aggressor in an affray which 
results in a homicide? Mendez v. State, 27 Ariz. 82, 229 P. 1032. If, theretore, 
Fuqua’s previous conviction of burglary can reasonably be said to throw light on 
the question of who was the aggressor at the time of his death, the trial court 
should have admitted it. If not, it correctly excluded it. If the conviction had 
been of a crime which would reasonably tend to show that Fuqua was a man ot 
violent and turbulent character, we think it would have been admissible. The of- 
fense, however, was that of a daytime burglary. Such a crime would have no 
bearing upon the question of who was the aggressor in the case at bar, unless it 
was shown that the circumstances of the burglary indicated that Fuqua was a 
violent character and inclined to resort to the use of firearms. This does not 
appear in the record of conviction or in the offer of proof made by the defend- 
ant. Evidence of this nature would have, of course, been highly prejudicial before 
the jury, and while that would have made no difference as a matter of law, if 
the evidence was entitled to admission, the court should guard with particular care 
against evidence of this nature, unless it is clearly proper. We are of the opinion 
that the court did not err in excluding it. 

[11] The fifth assignment of error is that the court improperly stated the 
law in the following instruction: “If the shooting of Francis Fuqua was an un- 
expected and unusual result and a result which could not have been reasonably 
anticipated from his previous acts and which he did not intend to produce and 
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was not a natural or probable consequence of his acts, then his death was caused by 
accidental means within the meaning of the insurance policy.” 


It is contended this means that, although an effect might be the natural and 
direct result of his voluntary acts, nevertheless, if the result was unexpected or 
unusual, it would be accidental. 


We do not so construe the instruction. The court, in effect, told the jury 
that in order to find the death accidental it must find four elements in the 
conjunctive and not in the disjunctive, to wit: (a) The shooting must have been 
unexpected and unusual; (b) it could not have been reasonably anticipated to be 
the result of his acts; (c) he did not intend to produce it; and (d) it was not a 
natural or probable consequence of his acts. Had these elements been stated in 
the disjunctive, the instruction would have, of course, been error; but stated as 
they were, in the conjunctive, we think the instruction favored the defendant as 
placing a greater burden upon plaintiffs than the law required, for, as we have 
shown, an accident, like every other event, is the natural and inevitable result 
of all the antecedent acts affecting it. Certainly, if all four of the elements 
mentioned appeared in the evidence, the death was accidental. 


[12] The sixth assignment of error is that the court misstated the law in the 
following instruction: “I further instruct you, however, that if you find from 
the evidence that the officers were mistaken in their belief that Francis Fuqua 
was endeavoring to shoot them or inflict any serious bodily injury upon them, 
and that Francis Fuqua in truth was not endeavoring to shoot or inflict any 
bodily injury upon the officers in question, and that the shooting of Francis 
Fuqua was not in fact the immediate and proximate result of any violation of 
law by him, then the shooting of Francis Fuqua was accidental within the mean- 
ing of that term as used in the insurance policy, and the plaintiff would be 
entitled to recover under the double indemnity rider attached to the policy.” 

It is urged that the instruction does not properly state the law of self- 
defense as applicable to this case, and it is claimed that if a man acts honestly 
in the face of apparent danger, even though he is mistaken, if the action is 
that of a reasonable man under the circumstances he is justified as a matter 
of law in slaying his apparent assailant. Defendant evidently misapprehends the 
issue involved. It is not whether the officers acted in self-defense, but whether 
Fuqua was actually violating the law. Even though the officers might have been 
justified on the circumstances as they appeared to them in acting in self-defense, 
that does not necessarily imply that Fuqua was engaged in the commission of 
acrime. The test for that issue in this case is not what the officers reasonably 
believed him to be doing, but what he actually was doing, and we think it is 
going entirely too far to hold that, merely because the killers made an honest 
mistake as to the necessity of slaying, the death of the insured could not be the 
result of external, violent, and accidental means. 

This brings us to the last and most difficult question in the case. Defend- 
ant offered in evidence a certified copy of the death certificate of Fuqua, signed 
by the coroner, which was rejected by the trial court. This certificate was on 
the usual standard form issued by the Arizona state board of health, and, in 
answer to the question as to “the prizc:pal cause of death and related causez 
of importance,” the coroner had inserted the phrase “gunshot wounds inflicted 
by officers Rader and Smith in the performance of their duties.” 

Section 2730, Rev. Code 1928, provides that: “The coroner shall state in 
such certificate the name of the disease causing death, or if from external 
causes, the means of death; and whether appearing accidental, suicidal, or homi- 
cidal: and such information as may be required by the state registrar.” 

And section 2740, Rev. Code 1928, reads, in part, as follows: “The state 
registrar shall, upon request, supply to any applicant a certified copy of the 
record of any birth or death, for the making and certification of which he shall 
charge a fee of fifty cents. Any such copy of the record of a birth or death, 


when properly certified by the registrar, shall be prima facie evidence of the 
facts therein stated.” 


It is contended by defendant that, under these two sections of the Code, the 
certiicate was admissible and established prima facie that Fuqua came to his 
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death as the result of gunshot wounds inflicted by officers in the discharge of 
their duty. There is quite a conflict of authority in regard to the admissibility 
and effect of certificates of this kind. The courts of New York and Indiana 
apparently hold that they are only admissible in cases of a public nature, and 
not in actions between private parties. Brotherhood, etc., v. Barton et al., 46 
Ind. App. 160, 92 N. E. 64; Beglin v. Metropolitan Life Ins. Co., 173 N. Y, 
374, 66 N. E. 102. 

On the other hand, it has been held in Massachusetts, Pennsylvania, and 
Minnesota, on statutes very much like ours that they are admissible in all proper 
cases, and are prima facie evidence of the facts therein stated. Shamlain y, 
Equitable Accident Co., 226 Mass. 67, 115 N. E. 46; Broadbent’s Case, 240 Mass. 
449, 134 N. E. 632; Jensen v. Continental Life Ins. Co. (C. C. A.) 28 F.(2d) 
545; In re Olson, 176 Minn. 360, 223 N. W. 677. 

In the case of Security Benefit Association v. Small, 34 Ariz. 458, 272 P. 647, 
a death certificate was offered in -evidence, which gave the cause of death as 
tuberculosis, and the duration of the disease as four years. One of the vital 
points in the case was the length of time the decedent had suffered from tuber- 
culosis. While it is true no objection was made to its admission in that case, 
we assumed that it was prima facie evidence not only as to the cause of death, 
but as to the duration of the disease. 

[13, 14] We are of the opinion, under the peculiar provisions of our statutes, 
and a logical interpretation thereof, that a coroner’s certificate made in accord- 
ance with section 2730, supra, is admissible in court as prima facie evidence “of 
the facts therein stated.” Plaintiffs urge, however, even admitting this to be 
true, the statement in the certificate that the gunshot wound which caused the 
death of Fuqua was “inflicted by officers Rader and Smith in the performance 
of their duty” is not a fact, but merely the opinion of the coroner’s jury, and 
therefore not admissible under the statute. 

A similar question was before the Supreme Court of Minnesota in Backstrom 

New York Life Ins. Co., 183 Minn. 384, 236 N. W. 708, and it held, with one 
judge dissenting, that, while the statute made the “facts” stated in the certificate 
prima facie evidence, the mere opinion of the coroner’s jury as to how those 
facts arose was hearsay and not admissible. 

There is no doubt that the Legislature may, if it desires, change the rules 
of evidence. The statute in question expressly directs the coroner to state 
whether the death appears accidental, suicidal, or homicidal. Unless this opinion 
of the coroner’s jury is to be considered as a “fact” and used in evidence, it is 
absurd for the Legislature to require it to be inserted in the certificate, for it 
would be purposeless. We therefore hold that the clause in regard to how the 
gunshot wound was inflicted should have been admitted in evidence with the 
rest of the certificate, as prima facie evidence not merely that the death was 
caused by a gunshot wound, but as to why and how the wound was inflicted. 
Jensen v. Continental Life Ins. Co., supra. 

[15] But while it was error for the court to refuse to admit the coroner's 
certificate of death, we think the case should not be reversed for that reason. 
All of the witnesses who could have given any testimony supporting the con- 
clusion reached by the coroner’s jury testified fully in the trial of the case at 
bar. The death certificate merely stated the opinion of the coroner’s jury based 
on the testimony of those witnesses. The trial jury having before it the same 
evidence, and perhaps some which was not available at the inquest, came to a 
different conclusion. Since the death certificate was merely prima facie and not 
conclusive evidence as to the cause of death, the jury herein had the right to 
take a different view on that point from the evidence presented to it, and the 
certificate could not reasonably be expected to have changed the result. This is 
a proper case for the application of article 6, § 22, of the Constitution. 

This disposes of all the questions raised on the appeal which it is necessary 
for us to refer to. 

The judgment of the superior court of Maricopa county is affirmed. 

McAlister, C. J., and Ross, J., concur. 
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ASHWORTH vy. ANCIENT ORDER OF UNITED WORKMEN 
OF KANSAS. No. 30379. 
Supreme Court of Kansas. May 7, 1932. 
10 Pacific Reporter (2d) 857. 
INSURANCE. 

Fraternal insurance company’s appeal was dismissed, where judgment on 
policy was unpaid, and no appeal was pending within 60 days after judgment 
(Rev. St. Supp. 1931, 40—713). 

(For other cases, see Insurance, Dec. Dig. § 833.) 

Syllabus by the Court. 


1. When a fraternal insurance society fails to pay a judgment in favor of 
the beneficiary of its insurance policy within sixty days after the judgment is 
rendered, and where during that interval there is no appeal from such judgment 
pending, the right of review is lost and the appeal must be. dismissed, following 
Woodmen of America v. Heath, 71 Kan. 148, 79 P. 1091; Daughters of Justice 
v. Swift, 73 Kan. 255, 84 P. 984; Hannon v. Grand Lodge, A. O. U. W., 99 Kan. 
734, 163 P. 169, L. R. A. 1917C, 1029. 


2. The revision of the statute of 1898 (R. S. 40~716), as it now appears in 
the Insurance Code (R. S. Supp. 1931, 40—713), makes no change in the time in 
which an appeal from a judgment can be taken by a fraternal insurance society, 
as interpreted in the cases cited in section 1 of this syllabus. 

Sloan and Smith, JJ., dissenting. 

Appeal from District Court, Shawnee County, Second Division; George H. 
Whitcomb, Judge. 

Action by Mrs. William Ashworth against the Ancient Order of United 


Workmen of Kansas. Judgment for plaintiff, and defendant appeals. On mo- 
tion to dismiss. 


Appeal dismissed. 

Benj. F. Hegler, A. V. Roberts, and Roger P. Almond, all of Wichita, and 
M. J. Healy, of Topeka, for appellant. 

Robert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 


Ralph W. Oman, all of Topeka, and C. M. Kackley, of Kansas City, Mo., for 
appelle e. 


THOMAS v. METROPOLITAN LIFE INS. CO. 
THOMAS et al. v. SAME. No. 30483. 
Supreme Court of Kansas. May 7, 1932. 
10 Pacific Reporter 864. 
1. INSURANCE. 

Provision making policy incontestable after it had been “in force” 2 years 
held inapplicable where. the insured died within 2 years. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Defenses of fraud asserted in actions brought on policies within 2-year in- 
contestable period and dismissed held available in subsequent actions brought 
after period expired. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Syllabus by the Court. 


1. Defendant issued two life insurance policies in reliance on insured’s repre- 
sentations touching his condition of health and related matters. Each policy con- 
tained a provision that it would be incontestable “after it had been in force for 
two years from date of issue, except for nonpayment of premiums.” Insured 
died in less than 2 years after date of issue. Held, the policies were not “in 
force” for such length of time as to preclude the insurance company from main- 
taining a defense of fraud in their procurement. 

2. Under the circumstances outlined in syllabus paragraph 1, plaintiffs filed 
actions in Missouri to recover on the policies. In less than 2 years from the 
dates of issue, defendant answered, setting up a defense of fraud in their pro- 
curement. Plaintiffs were ordered to give security for costs. This order was dis- 
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obeyed, and the actions were dismissed on that ground. Shortly thereafter, when 
the 2-year period since the policies were issued had elapsed, actions of the 
same character were begun in a Kansas trial court. Defendant pleaded the same 
defenses of fraud it had timely interposed in the Missouri actions. All the per- 
tinent facts including the files of the Missouri cases were presented, and the 
trial court held that the defenses of fraud which were timely pleaded in the 
Missouri actions were available to defendant in the later Kansas actions. This 
ruling was correct, and the judgment is affirmed. 

Appeal from District Court, Wyandotte County, Division 2; Clyde C. 
Glandon, Judge. 

Actions by Linnea Thomas and by Clara T. and Richard E. Thomas against 
the Metropolitan Life Insurance Company. Judgment for defendant, and plaintiffs 
appeal. 

Affirmed. 

W. W. McCanles, of Kansas City, Mo, for appellants. 

E. S. McAnany, M. L. Alden, and T. M. Van Cleave, all of Kansas City, 
Kan., for appellee. 

Dawson, J. 

The plaintiffs brought these actions to recover on life insurance policies in 
which they were named as beneficiaries. The defense of present concern was 
that the policies were procured by the fraud of the insured. The legal question 
to be determined in this appeal is the significance which should be given to an 
incontestable clause which was one of the terms of the policies. 

On March 27, 1927, one i.crbert S. Thomas made applications to the Metro- 
politan Life Insurance Company for two policies of life insurance, one in which 
his wife, Linnea Thomas, was to be named beneficiary, and the other in which 
the proposed beneficiaries were Clara T. and Richard E. Thomas. In each of the 
applications was a questionnaire requiring answers by Thomas touching his 
health, last sickness and its duration, his infirmities, if any, medical and hospital 
attention he had received in the preceding five years, and the like. In reliance 
on the answers of Thomas to this questionnaire, two policies of $1,000 each, 
dated April 26, 1927, were issued by the defendant company. In each of these 
policies was the following provision: “This policy shall be incontestable after 
it has been in force for a period of two years from its date of issue, except 
for nonpayment of premiums. * * *” 

On October 23, 1928, which was 1 year, 5 months, and 27 days after these 
policies were issued, Thomas died. On February 11, 1929, these plaintiffs filed 
suits in the circuit court of Jackson county, Mo., to recover on the policies. On 
March 13, 1929, defendant filed answers in those suits, pleading that the policies 
had been issued in reliance upon the truth of the statements and representations 
Thomas had made in his applications, and that those statements and representa- 
tions were false in material matters specified in detail. 

On motion of defendant the circuit court ordered plaintiffs to give security 
for costs. That order was not obeyed. Defendant then filed a motion to dismiss; 
and on May 3, 1929, the actions were dismissed for failure of plaintiffs to give 
security for costs. 

A week later, on April 11, 1930, the present actions to recover on the policies 
were commenced in the district court of Wyandotte county, Kan. On May 10, 
1930, defendant filed its answers setting up the same defenses of fraud it had 
pleaded in the Missouri actions. Defendant pleaded the commencement of the 
Missouri cases, and that it had timely pleaded its defenses of fraud therein. On 
June 8, 1931, at the request of counsel for the litigants, these causes were set 
down for hearing on questions of law in advance of trial on the issues of fact. 
The pleadings, policies, and copies of the files and orders in the Missouri cases 
and certain explanatory statements of counsel were presented and submitted to 
the court to enable it to decide in each of the cases “whether defendant, because 
of the incontestable clause in its policy, is thereby precluded from establishing 
its defenses, as stated in its answer, to plaintiffs’ action on said policy.” 

The trial court ruled that defendant was not precluded by the incontestable 
clauses from maintaining its pleaded defenses. From this ruling plaintiffs appeal. 

[1] The main point urged against the judgment is that, when these actions 
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were filed in Wyandotte county, the policies containing the incontestable clause 
had been in force and effect for more than 2 years from their date of issue, and 
in consequence defendant was barred from setting up the defense of fraud 
alleged to have been practiced by the insured in obtaining them. Plaintiffs insist 
that the mere filing of answers in the Missouri cases setting up the defenses of 
fraud was not a contest of the validity of the policies; and they argue that, 
when an action is begun and then dismissed, it leaves the parties in the same 
position as though no action had ever been instituted. Plaintiffs also suggest 
that, when defendant filed its motions in the Missouri court that the actions be 
dismissed because of plaintiffs’ failure to obey the order of court to give security 
for costs, such tactics were equivalent to a withdrawal of its answers in which 
it had pleaded the defense of fraud. In plaintiffs’ behalf it is also suggested 
that, in order for defendant to be relieved of its liability on the policies on 
account of fraud, it was incumbent upon it to initiate and prosecute some ap- 
propriate action or proceeding within 2 years to have the policies canceled on 
account of fraud, and, having neglected to do so, the incontestable clause ef- 
fectually barred such a defense to the present actions. 

In support of the foregoing line of argument, plaintiffs cite various pre- 
cedents, including our own case of Priest v. Kansas City Life Ins. Co., 119 Kan. 
23, 237 P. 938, 41 A. L. R. 1100. In that case a clause in the insurance policy 
making it incontestable “after one year from date of issue” was enforced 
according to its terms. In the policies before us, however, the incontestable 
clause is materially different in text and terms. They are to be incontestable after 
they have been in force for a period of 2 years from date of issue except for 
nonpayment of premiums. Ere that period elapsed, Thomas had died, and the 
obligation of the policies was thereby matured and transformed into a debt due 
from defendant to the beneficiaries, subject to whatever valid defenses could be 
effectively offered thereto. It is rather obvious, we think, that this incontestable 
clause contemplated that the insured should be alive and in good standing with 
the insurance company by payment of the requisite premiums regularly for the 
2-vear period. 

In Jordan v. United States (C. C. A.) 36 F.(2d) 43, 73 A. L. R. 312, the 
action was upon two policies of war risk insurance. The government’s main 
defense was that plaintiff’s infirmities did not arise from his service in the 
army, but that he was thus afflicted at the time of his enlistment. The terms and 
conditions of the war risk insurance policy were modified (to the greater ad- 
vantage of the insured) by later acts of Congress, so that it was ultimately 
enacted that such policy should be incontestable after it “has been in force six 
months.” Planitiff had enlisted on February 5, 1918. On March 11, 1918, the first 
policy was dated and issued to him, and the second on June 1, 1918. During the 
month of June he developed epilepsy, and on July 1, 1918, he became totally 
and permanently disabled, and he was discharged from the Army on September 
14, 1918. The Circuit Court of Appeals held that the war risk insurance policies 
had matured before they had been in force for 6 months, and consequently the 
6-month incontestable provision had no application. 

In McDonnell v. Mutual Life Ins. Co., 131 App. Div. 643, 116 N. Y. S. 35, 
a policy of life insurance provided for a proportionate distribution of surplus 
on policies in force at the expiration of 15 years from date of issue. The insured 
died eleven days before that period had expired. It was held that there was no 
right to distributive share of surplus under this policy because the words “in 
a. required that the insured should be alive at the termination of the 15-year 
period. 

__ In McKenna v. Metropolitan Life Ins. Co., 220 App. Div. 53, 220 N. Y. S. 
368, the action was upon a policy of insurance which contained a 2-year incon- 
testable clause substantially like the one at bar. The policy was issued on March 
4, 1924. The insured died on August 24, 1925. Action to recover on the policy 
was begun on April 12, 1926. The defendant’s answer filed May 17, 1926, set up 
the defense of fraud and misrepresentation. On the assumption that, notwithstand- 
ing the death of the insured in less than a year and a half after the policy was 
issued, it was in force 2 years before the action was begun, and therefore in- 
contestable, the beneficiary moved for judgment. On appeal it was held that the 
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2-year incontestable clause in the policy did not bar the defense of fraud where 
the insured died before the expiration of that period, although the answer 
pleading such defense was not filed until after 2 years; and it was further held 
that the words “in force” in the incontestable clause contemplated that the insured 
should be alive at the end of the 2-year period. 

The views of the courts summarized above commend themselves to our 
judgment, but there is much good authority at variance therewith. See annotation 
to Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 
L. Ed. 235, in 31 A. L. R. 108 et seq. 

In Jefferson Standard Life Ins. Co. v. McIntyre (D. C.) 285 F. 570, 571, 
the incontestable clause read: “After this policy shall have been in force for one 
full year from the date hereof it shall be incontestable for any cause except for 
nonpayment of premiums.” 

Commenting on that clause, the court said: “Are the policies ‘in force,’ as 
contemplated in the clause, after the death of the assured occurring prior to one 
year from the date of the policy? It seems to me that the proper construction 
of this clause is that it contemplates the continuance in life of the assured during 
that year; else why except the nonpayment of premiums?” 

This reasoning was disapproved by the Circuit Court of Appeals in 294 F. 886, 
on the assumption that the point was governed by the decision of the United 
States in the Hurni Case cited above. But in the opinion of the Appellate Divi- 
sion of the New York Supreme Court in the McKenna Case, supra, it was 
clearly pointed’ out that the incontestable clause in the Hurni Case was quite 
different from the one in the McIntyre Case. In the Hurni Case it read: “This 
policy shall be incontestable, except for nonpayment of premiums, provided two 
years shall have elapsed from its date of issue.” 

The same distinction in these incontestable clauses is again pointed out in 
Wolpin v. Prudential Ins. Co., 223 App. Div. 339, 228 N. Y. S. 78, 80; and the 
McKenna Case is followed in Van Saun v. Metropolitan Life Ins. Co., 135 Misc. 
Rep. 855, 239 N. Y. S. 698, where the identical clause we are considering here 
was presented for judicial interpretation. 

Undoubtedly it was because of the similarity in the language of the incon- 
testable clause in the Hurni Case and in the Priest Case, supra, which induced 
this court to quote approvingly from the opinion in that case. 


Our statute of 1927 (Rev. St. Supp. 1931, 40—420), which forbids any life in- 
surance company authorized to do business in this state to issue any life insur- 
ance policy (other than industrial, etc.), unless it contains a prescribed 2-year 
incontestable clause, was not enacted for some months after the policies now be- 
fore us were issued, so it has no bearing on the legal questions of present con- 
cern. We may take notice, however, that under its terms our present question 
of law is not to be left to judicial determination. The statute expressly declares 
that the policy “shall be incontestable after it has been in force during the life- 
time of the insured for a period of not more than two years from its date, ex- 
cept for nonpayment of premiums.” 

[2] Passing to the question whether the defenses of fraud pleaded to 
plaintiffs’ actions in the Missouri court were available after these actions were 
dismissed in Missouri and recommenced in Kansas, it will be noted that de fend- 
ant’s answers were filed in the Missouri lawsuits before the 2- year period had 
terminated. Plaintiffs argue that defendant caused the dismissal of the Missouri 
actions by filing motions to dismiss. Having timely joined issues on its defenses 
of fraud, defendant was entitled to all the rights of any litigant in any lawsuit. 
Defendant had a right to ask that plaintiffs give security for costs. It had a right 
to complain of plaintiffs’ disobedience of the court’s order regarding costs. An 
appropriate way to direct the court's attention to that matter was by a motion to 
dismiss. The actions were dismissed by the court on the express ground of 
plaintiffs’ failure to give the security for costs. In that situation it does not seem 
just to hold that defendant was responsible for the dismissal of the Missouri 
actions. Rather the plaintiffs were responsible, in our opinion, since it was their 
disregard of the court’s order which brought about the dismissal of the actions. 
If an insurance company can be maneuvered out of a defense of fraud which is 
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timely interposed to a suit on an insurance policy by the plaintiff permitting or 
causing his suit to be dismissed, to be recommenced after the 2-year period of 
incontestability has ended, a clever but not very ethical practice of evading an 
issue of fraud in procuring insurance policies has been discovered. In A®tna 
Life Ins..Co. v. Daniel, 42 $.W.(2d) 584, 587, the Supreme Court of Missouri had 
to deal with this subject. One Daniel held a policy of life insurance which had 
lapsed for nonpayment of premiums. On his application, accompanied by satis- 
factory statements touching his condition of health, his policy was reinstated on 
January 27, 1928. He died on August 31, 1928. On January 17, 1929, the insur- 
ance company commenced an action to cancel the policy for fraud in procuring 
its reinstatement. The defendant beneficiary lodged a demurrer to plaintiff's 
bill.) It was sustained, and the cause eventually reached the Supreme Court 
which affirmed the judgment on the ground that the insurer had an adequate 
remedy at law by setting up the fraud as a defense to an action on the policy. 
But the court recognized the difficulty which might confront the insutance com- 
pany if action to recover on the policy was deferred until after the period of 
contestability for fraud had expired, and said: 

“This brings us to the contention made by appellant and denied by respond- 
ent that, even if a suit on the policy had been brought prior to the filing of the 
plaintiff's bill and an answer setting up its defense had been filed therein by the 
insurer, the plaintiff in such suit on the policy might dismiss that suit and bring 
another after expiration of the contestable period, in which case the insurer 
would be barred from contesting its liability. 

“In Powell v. Mutual Life Ins. Co. of New York, 313 Ill. 161, 144 N. E. 825, 
36 A. L. R. 1239, cited by both parties herein, the Supreme Court of Illinois, con- 
cerning a similar contention, said: ‘But it is argued that in case of death and 
suit on the policy started within the two years, where the insurer has filed pleas 
within two years, the beneficiary may dismiss his case and bring another after the 
two-year period has expired, when the insured cannot plead his defense of fraud 
This cannot be. Filing such pleas within the two years stops the running of that 
period, and, where not voluntarily withdrawn, rénders available in a later suit on 
the policy the defense set out in such plea. The insurer has by such pleas complied 
with the “incontestable” clause, and it will avail the beneficiary nothing to dismiss 
his suit.’ 313 Ill. 161, 144 N. E. loc. cit. 828, 36 A. L. R. 1239, * * * 

“The holding in Powell v. Ins. Co., supra, appeals to us as based on sound 
reason and justice. If the beneficiary brought an action on the policy within the 
contestable period, and the insured, within such period, tendered therein a de- 
fense it was then entitled. to make, and the beneficiary dismissed such suit and 
after the expiration of the contestable period brought another suit on the policy 
the beneficiary should then in reason and justice be held to be precluded from 
asserting that the insurer had not contested the policy within the time prescribed. 
Certainly no court would permit a litigant thus by his own act to deprive his ad- 
versary of a valid defense which such adversary had timely offered. And we 
agree with the Illinois Supreme Court that, by thus filing its plea within (the 
contestable period, such plea not being voluntarily withdrawn, the insurer would 
have ‘complied with the “incontestable” clause,’ and would be entitled to set up 
such defense in any subsequent suit brought by the beneficiary on the policy.” 

See an instructive discussion of this subject in New York Life Ins. Co. v. 
Hurt (C. C. A.) 35 F.(2d) 92; also annotation to Powell v. Mutual L. Ins. Co., 
313 Ill. 161, 144 N. E. 825, in 36 A. L. R. 1245 et seq. 

The judgment is affirmed. 


OUR HOME LIFE INS. CO. v. BUTCH. 
Court of Appeals of Kentucky. March 15, 1932. 
47 Southwestern Reporter (2d) 714. 
3. INSURANCE. 


In action on life policy allegedly retained by insurer, where issues were 
whether insurance was to be in force from approval of application and whether 
application was approved before insured’s death, all oral and written evidence 
relating to transaction held competent. 

All oral and written evidence relating to transaction was competent, 
because ultimate fact to be determined was whether there was a con- 

































































































































The Insurance Law Journal, Vol. 79 [Aug., 1932 


tract, and the application was not the contract, since, in order for the 
applicant to be concluded thereby, it had to be accepted by the insurer, 
and attached to, recited in, or indorsed on, the policy when delivered to 
the applicant, so that the application was merely evidential and did not 
constitute a written contract that precluded all other evidence. 


(For other cases, see Insurance, Dec. Dig. § 651[2].) 


4. INSURANCE. 
Whether application for undelivered life policy was approved before insured’s 
death held. for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by William Butch against Our Home Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hubbard & Hubbard, of Louisville, for appellant. 

Thad Cheatham and B. A. Guthrie, both of Louisville, for appellee. 

Wits, J. 


This was an action upon an alleged contract of insurance. The plaintiff, 
Wm. Butch, claimed as the beneficiary of a contract negotiated by his wife, 
Katherine Butch, upon her own life. The defense was a denial that any contract 
was ever concluded. The jury found for the plaintiff, and the defendant has 
prosecuted an appeal. 

Several reasons for reversal are urged and they will be discussed and dis- 
posed of in the course of the opinion. The facts which the evidence tended to 
show should be stated in advance of the discussion. The soliciting agent of the 
insurance company took an application from Mrs. Butch for $500 insurance. He 
stated that the application was signed on January 25, 1929, at which time $1 on 
the monthly premium was collected and a written receipt therefor delivered to 
the applicant. The insurance was to be in effect from the date of approval of 
the application. He further testified that the application was delivered at the 
office of the company, and the $1 accounted for to the company. The monthly 
premium would amount to $1.45, but the agent’s commission was 70 per cent. of 
the initial premium, and the agent extended credit to the assured for the balance 
to be collected when the policy was delivered. There was further testimony to 
the effect that the policy had been issued and was in the hands of the general 
manager at Louisville when the insured was accidentally killed by an automobile. 
The agent testified that he saw such a policy. If the testimony of the agent was 
true, the jury was warranted in finding a verdict for the plaintiff. The general 
manager testified that if the application had been made out on the basis of a 
monthly premium, and the agent had collected $1.45 thereon, and accounted 
therefor to the company, the liability would not be questioned. The treasurer 
testified that she told the soliciting agent that if as much as a dollar had been 
collected with the application the loss would have been paid notwithstanding the 
policy had not been issued. The original application is not in the record, but was 
retained in the files of the company at Washington, D. C. A photostatic copy of 
the application in the handwriting of the agent who solicited the insurance was 
dated January 31, 1929, and in answer to one of the questions therein it was sta- 
ted that the premium was to be paid semiannually. The copy of the application 
contamred this provision: “I agree on behalf of myself and any person or persons, 
firm or corporation, who may have or claim any interest in any insurance issued 
on this application as follows: (1) If the first premium is paid in cash at the time 
this application is made and this application is thereafter approved by the com- 
pany for the amount, on the plan, and in accordance with the terms of this ap- 
plication, the insurance will be in force from the date of such approval; and the 
first policy year shall, unless otherwise requested, begin with the date of such 
approval.” On the copy of the application a blank space appeared for “home 
office use only,” where the number of the policy and the date of approval could 
be indicated. In the photostatic copy filed nothing appears in that space. It is 
sufficient to state that according to the evidence for the plaintiff the insurance 
was in force; whilst the evidence for the defendant sharply contradicted that for 















Life] American Life & Accident Ins. Co. v. Scruggs 269 


the plaintiff, and tended to prove that no insurance ever became effective. The 
court submitted the issue to the jury in an instruction that is not criticized. 

[1-3] The appellant insists that the negotiations with the agent were merged 
in the written application, and that all the evidence preceding and inconsistent 
with the application was incompetent. It is a general rule that negotiations 
preceding a written contract are merged in the writing and are not to be proven 
otherwise than by the written instrument. Globe Fire Ins. Co. v. McIntosh, 227 
Ky. 639, 13 S.W.(2d) 775; Prudential Life Insurance Co. v. Bowling, 237 Ky. 290, 
35 S.W.(2d) 322. But in cases of that character the contract had been consum- 
mated in writing and the action was based thereon. In a suit upon a written ob- 
ligation, parol evidence may not be heard to vary or contradict its terms. Here 
the issues were (1) whether the insurance was to be in force from the date of 
approval of the application, and (2) whether the application was approved before 
the death of the insured. In order to determine the issues of fact, in the absence 
of the policy, it was necessary to consider all the evidence relating to the trans- 
action, both written and oral. The application was not the contract, and in order 
for the applicant to be concluded by it, it had to be accepted by the company, 
and attached to, recited in, or indorsed upon the policy when delivered to the 
applicant. N. Y. Life Ins. Co. v. Levy, 122 Ky. 457, 92 S. W. 325, 29 Ky. Law Rep. 
6,5 L. R. A. (N. S.) 739; N. W. Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 140 
S. W. 1026, 36 L. R. A. (N. S.) 1211; Com. Life Ins. Co. y. Davis, 136 Ky. 339, 124 
S. W. 345; Western & Southern Life Ins. Co. v. Davis, 141 Ky. 358, 132 S. W. 
410. The issues presented in this case made oral evidence admissible, and the 
documents were merely evidential. They did not constitute a written contract 
that precluded all other evidence. Mutual Life Ins. Co. v. Thompson, 94 Ky. 
253, 22 S. W. 87, 14 Ky. Law Rep. 800; Central Life & Accident Ins. Co. v. Pem- 
berton, 212 Ky. 510, 279 S. W. 968. The ultimate fact to be determined was 
whether there was a contract, and all the evidence bearing on that question was 
competent. The policy was not delivered, but retained by the company, accord- 
ing to the position of the plaintiff, and all he could do was to produce such evi- 
dence as was available to him. 

[4] It is next insisted that a soliciting agent has no power to alter or change 
the terms of a written application. The testimony for the plaintiff showed that 
the agent did have power, and was especially authorized to take insurance upon 
the monthly premium plan as was done. The general manager testified that no 
question would have been made if the contentions of the plaintiff had been true. 
If the testimony of the soliciting agent was true, the company was bound by its 
approval of his acts, and no queestion of his authority could arise. If the policy 
was in fact in the office of the general manager at Louisville at the time the 
agent testified he saw it, the application had been approved and the insurance 
was in force by the express terms of the contract, as well as by the provisions 
of the application produced. The case turned on a finding of fact from conflict- 
ing evidence, and the extent of the agent’s authority was not involved. The thing 
that was involved was the truth of the testimony. The evidence for the defend- 
ant conduced strongly to show that the application was not approved, and that 
no contract of insurance was ever made. But the testimony for the plaintiff 
tended to show that the policy had been written, and was in the custody of the 
agent at Louisville on the date of the accident which resulted in the death of the 


aig An issue of fact was thus clearly defined, and its determination was 
or the jury. 


The judgment is affirmed. 


AMERICAN LIFE & ACCIDENT INS. CO. v. SCRUGGS. 
Court of Appeals of Kentucky. March 15, 1932. 
47 Southwestern Reporter (2d) 720. 
l, INSURANCE. 
_, Where life policy is issued without medical examination or inspection, con- 
dition that policy shall not take effect if insured is not in sound health at time 
of delivery of policy is valid and applicable. 
Such case is not controlled by rule, which otherwise obtains, limit- 


ing such conditions to unsoundness of health arising since examination 
or inspection. 
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(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE. 
Undisputed evidence of extremely serious condition of insured’s health when 


industrial policy was delivered without medical examination held to require per- 
emptory instruction for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Calloway County. 

Action by Nannie Scruggs against the American Life & Accident Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded for a new trial. 

L. B. Alexander, of Paducah, and Joe Lancaster, of Murray, for appellant. 

T. W. Crawford and E. P. Phillips, both of Murray, for appellee. 

STANLEY, C. 

In April, 1926, at the instance of an agent of the appellant, American [Life & 
Accident Insurance Company, the appellee, Nannie Scruggs, living in Murray, 
Ky., took out an industrial policy for $260 on the life of her cousin by marriage, 
Alta Singstone (Singleton) who lived in Lovejoy, Ill., and whom she had not 
seen since the previous January. Neither the insured nor her husband or daugh- 
ter knew that she was so insured. She died at her home in September, 1926, of 
a vesicle vaginal fistula and tuberculosis of the intestines. Payment of the policy 
was declined upon several grounds, one of which was that when it was issued 
and delivered and the first premium paid the insured was not in sound heaith. 
The premiums paid by appellee were tendered and paid into court. 

The evidence shows that the insured had been under the care of a physician 
for eleven months or more on account of the fistula. The doctor had treated her 
for this trouble twice a week during a part of, that period. In June tuberculosis 
developed. She was taken to a hospital the latter part of April, 1926, just about 
the date the policy was issued. She remained in the hospital about two weeks and 
then for a while was able to be up and down, but gradually grew worse until 
she died. Such is the evidence of her husband, daughter, and doctor, and it is in 
no way contradicted. 

[1] There was no medical examination or medical inspection in this case. 
Where a policy of insurance is issued under those circumstances, a condition 
therein that it shall not take effect if the person insured is not in sound health 
at the time of the delivery of the policy is valid and applicable, and the case is 
not controlled by the rule which otherwise obtains limiting such conditions to 
unsoundness of health arising since the examination or inspection. Prudential 
Insurance Co. of America v. Hodge’s Administratrix, 232 Ky. 44, 22 S.\W.(2d) 
435. 

[2] Since the evidence of the extremely serious condition of the inswred’s 
health at the time the policy was delivered was in no way disputed, the court 
should have given a peremptory instruction for the insurance company. There 
is no need to consider other points raised by the appellant. 

An appeal is granted, and the judgment is reversed, and case remanded for 
a new trial consistent with this opinion. 


WESTERN & SOUTHERN LIFE INS. CO. v. CARROLL’S ADM’R. 
Court of Appeals of Kentucky. March 1, 1932. 
Rehearing Denied April 26, 1932. 
47 Southwestern Reporter (2d) 940. 
1. INSURANCE. 

Statement of witnesses that no medical examination was made of applicant 
for policy, based on inference and not actual knowledge, held not to authorize 
submission of fact of examination to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. : 

Insurer failing to prove medical examination was not had held not entitled 
to show insured was in unsound health when policy was delivered, absent proot 
such ill health occurred after application and medical inspection. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Mary L. Carroll’s administrator against the Western & Southern 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

William Marshall Bullitt, Bruce & Bullitt, and Eugene B. Cochran, all of 
Louisville, for appellant. 

M. Joseph Schmitt and A. Veeneman, both of Louisville, for appellee. 

Cray, J. 

On October 17, 1929, Mary L. Carroll applied to the Western & Southern 
Life Insurance Company for a policy insuring her life in the sum of $500. The 
policy was delivered on October 21, 1929. A few days later the insured died. 
The company having denied liability, this action was brought by the administrator 
of the insured to recover on the policy. The company was awarded the burden 
of proof, and, at the conclusion of its evidence, the court directed a verdict in 
favor of the administrator. The company appeals. 


Among the provisions of the policy was the following: “No obligation is 


assumed by the Company unless on the date and delivery hereof the Insured is 
alive and in sound health.” 


{1, 2] The only ground urged for reversal is that the court erred in refusing 
to permit the company to show that the insured was not in sound health on. the 
day the policy was delivered. The argument is that the well-established rule that 
an unsound health clause like the one above refers only to ill health or diseases 
occurring after the application and medical examination or inspection, Metropoli- 
tan Life Insurance Co. v. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 
194, and does not apply where no medical examination or inspection was made, 
Metropolitan Life Insurance Co. v. Taylor’s Adm’r, 219 Ky. 549, 293 S. W. 1061, 
and, the company having shown that there was neither medical examination 
nor inspection, the court should have permitted it to prove that on the day the 
policy was delivered, and for several months prior thereto, the insured had not 
been in sound health. The difficulty with this contention grows out of the fact 
that the company did not prove by competent evidence that there was no medical 
examination or inspection. Though at first the witnesses testified to that effect, 
it developed on further examination that neither was present when the transac- 
tion took place, and that their statements were based on inference and not on 
actual knowledge. In the circumstances, their evidence was of no probative effect, 
and the court did not err in holding it insufficient to authorize the submission 
of the question to the jury. With this evidence excluded, the company was not 
entitled to show that the insured was in unsound health on the day the policy 
was delivered, in the absence of proof that such unsoundness of health occurred 
after the application and medical examination or inspection. As the company 


failed to establish its defense, the trial court properly directed a verdict in favor 
of the administrator. 


Judgment affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. WHEATLEY. 
Court of Appeals of Kentucky. March 18, 1932. 
Rehearing Denied April 22, 1932. 
47 Southwestern Reporter (2d) 961. 


1. INSURANCE. 
_ Benefits for total permanent disability, payable during continuance of dis- 
ability, are payable from the inception of such disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2, INSURANCE. 
_ Under provision that, after continuation for as much as 90 days of total 
disability not permanent in character, such disability shall “during its further 
continuance” be presumed permanent, permanent disability benefits are payable 
only for period beginning at end of 90-day period. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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3. INSURANCE. 
As regards disability clause of life policy, mere 3-month period of “total 
disability” would not imply “permanent disability.” 

This is so, since the term “total” implies completeness regardless of 
time, while “permanent” implies concept of time, and, in insurance policies, 
does not mean that disability must continue during the insured’s lifetime, 
but implies that the disability must be something more than merely tem- 
porary. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
4. INSURANCE. 

Insured, fully cured of erysipelas in 5 months, could recover only under 
clause of policy providing for payment after total disability continued 90 days. 

Policy provided that, if the insured became totally and permanently 
disabled, he would receive stated payments during the continuance of the 
disability, and that, if the insured became totally disabled for a con- 
tinuous period of not less than 90 days, the disability should, during its 
further continuance, be presumed to be permanent. The insured suffered 
an accident requiring an operation which was followed by erysipelas, 
totally disabling him for 5 months, when he fully recovered. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Johnson County. 

Action by Leander G. Wheatley against the Mutual Life Insurance Company 
of New York. From an adverse judgment, defendant appeals. 

Reversed with directions. 

Wm. Marshall Bullitt, of Louisville, for appellant. 

Fred Howes, of Paintsville, for appellee. 

DrirtzMANn, C. J. 


On the 24th day of September, 1924, the appellant, Mutual Life Insurance 
Company of New York, hereinafter referred to as the “Mutual Life,” insured the 
life of the appellee, Leander G. Wheatley, in the sum of $10,000, and further 
agreed to pay him a monthly income of $100 in the event that he should, before 
attaining the age of sixty years, and providing all past-due premiums had been 
duly paid and his policies were in full force and effect, furnish due proof to it 
at its home office to the effect that he had become totally and permanently dis- 
abled by bodily injury or disease, thereby rendering him permanently, continuously, 
and wholly incapacitated or disqualified from performing any work for compen- 
sation, gain, or profit and from following any gainful occupation. On January 
13, 1929, and while his policies were still in full force and effect, Wheatley was 
struck by a metal drum while unloading it, necessitating an operation, followed by 
erysipelas, which totally disabled him until May 29, 1929, when he entirely re- 
covered, resumed work regularly, and is still engaged in the same occupation he 
was in at the time he was hurt. It is stipulated that from the time of his injury 
until May 29th Wheatley was totally disabled by bodily injury or disease so that 
he was continuously and wholly prevented thereby from performing any work 
for compensation, gain, or profit, and from following any gainful occupation, 
and that on and after May 29, 1929, he resumed his gainful occupation, and 
thereafter continued to perform work for compensation, gain, and profit. It will 
be noted that although the time elapsing between January 13, 1929, and May 29, 
1929, is not quite five months, yet it is conceded that, for the purpose of cal- 
culating the amount of disability insurance here involved, the period shall be 
considered as five months. The question presented in this litigation is whether 
the Mutual Life must pay to Wheatley the disability insurance of $100 per 
month above referred to for the five months he was totally disabled or only ior 
the last two months of that period. Appellant conceded liability for the two 
months, but denied liability for the first three months. The lower court adjudged 
that the Mutual Life should pay for all five months, and, from the judgment 
entered on that verdict, an appeal is prayed in this court, the judgment being 
for $500, of which $200 is concededly correct. ' 

The case turns entirely on a construction of two clauses of the policies. 
They are: “If the insured * * * furnished due proof to the company * * * 
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that he has become totally and permanently disabled by bodily injury or disease 
so that he is and will be permanently, continuously and wholly prevented thereby 
from performing any work for compensation, gain or profit and from following 
any gainful occupation, * * * the company upon receipt and approval of such 
proof will grant the following benefits * * * (2) the company will, during 
the continuance of such disability, pay to the insured a monthly income at the 
rate of $10 for each $1,000 of the face amount of this policy.” 


The other clause involved printed on the back of the policies reads: “Amend- 
ment providing additional benefits in the event of total and permanent disability. 
—The clause in this policy entitled ‘Benefits in the event of total and permanent 
disability before the age of sixty,’ (the cne above quoted) is hereby amended 
by the addition of the provisions set forth hereunder and in no other respects: 
(II) Disability presumed permanent after ninety days continuous disability—If 
the insured should be totally disabled as defined in this policy for a continuous 
period of not less than ninety days, such disability shall, during its further con- 
tinuance, be presumed to be permanent, but the company shall have the right, 
anything in this policy to the contrary notwithstanding, to require proof of the 
continuance of such disability during the first two years of such disability at 
any time at which either a premium falls due or an income payment becomes 
payable, and after said two years from time to time, but not oftener than once 
a year, as provided for in said clause in this policy.” 

It is the contention of the appellant that, although Wheatley was totally dis- 
abled during the five months in question, he at no time was ever permanently 
disabled, but that, because his total disability continued for as much as ninety 
days, such total disability under the policy was, after the expiration of such 
ninety days, deemed a permanent disability in so far as the liability of the com- 
pany to pay disability insurance for total and permanent disability after the 
ninety-day period is concerned. On the other hand, the appellee insists that the 
policy means that, after the expiration of ninety days, a total disability shall be 
considered a permanent one for all purposes thereafter, and that the disability 


insurance is payable from the inception of a total disability which continues for 
more than ninety days. 


{1] It will be noted from a reading of the clauses of the policies above 
quoted that, for a total permanent disability that prevents the insured from per- 
forming any work for compensation, gain, or profit, or from following any gain- 
ful occupation, the company is obligated to pay disability insurance during such 
disability. Of course, the expression “during such disability” refers back to the 
character of disability thereinbefore set out, and for which the disability insur- 
ance is to be paid, and such disability is defined as “total and permanent.” In 
such state of case, the insurance is payable from, the inception of such “total 
and permanent” disability. 

|2] On the other hand, there may be a total disability that is not permanent 
in character, such as a broken leg, which may totally disable a party for a com- 
paratively short period of time, but which does not permanently disable him. 

[3] It was the latter character of disability that the amendment to the policy 
printed on its back was meant to take care of. That clause or amendment cleariy 
means that, if a total disability which is not in fact permanent in character con- 
tinues for as much as ninety days, the company shall thereafter pay disability 
insurance for such total disability as though it were in fact a permanent one. 
Appellee, however, argues that this amendment printed on the back of the policy 
was meant to be no more than a stipulated rule of evidence, and that it indeed 
added nothing to the policy, because a total disability which had continued as 
long as ninety days would be deemed in law permanent from its inception any- 
how. If appellee’s contention be correct, then there is but little, if any, distinction 
between the words “total” and “permanent.” This can hardly be so. The term 
“total” implies a concept of completeness without regard to time. A person 
knocked unconscious is, during the period of unconsciousness, however brief, 
totally disabled from pursuing any occupation for gain or profit. On the other 
hand, the term “permanent” implies a concept of time. As used in insurance 
policies, the term perhaps may not mean that the disability must continue through- 





274 The Insurance Law Journal, Vol. 79 [Aug., 1932 


out the lifetime of the insured, but it certainly connotes the idea that the dis- 
ability must be something more than merely temporary in its nature. Ginell y. 
Prudential Ins. Co., 237 N. Y. 554, 143 N. E. 740 (adopting the dissenting opinion 
of Van Kirk, J., in the lower court, 205 App. Div. 494, 200 N. Y. S. 261). Cf. 
Penn Mutual Life Ins. Co. v. Milton, 160 Ga. 168, 127 S. E. 140, and 40 A. L. R. 
1386 et seq., for a collection of authorities on this point. And so the expression 
“totally and permanently disabled” appearing in the first clause of the policy 
means a disability complete in its nature and more than temporary in its char- 
acter—one, at least, that in all human probability will continue for a long and 
indefinite period of time. Certainly a three-month period of total disability with- 
out more would not of itself imply a permanent disability. The period of time 
is too temporary in character to imply permanency. And so, to take care of such 
a situation, the appellant put on the back of the policies the amendment here in 
question to the effect that a total disability, though temporary in character, would 
be paid for as though permanent in its nature, but only after it had continued 
for a period of ninety days and for such time only as elapsed after such ninety- 
day waiting period and up to the recovery. 


[4] While it is true that during the five-month period appellee was ill he 
was totally disabled, yet it is not contended that his illness was of such character 
as that in human probability he would not recover within a period of time tem- 
porary in its nature. This being true, he was not permanently disabled in fact, 
and he was relegated for any right to disability insurance to the amendment 
printed on the back of his policies, which, as stated, provided for no disability 
insurance until after the expiration of a ninety-day period. It follows that ap- 
pellant was correct in conceding liability for only two months of appellee’s ill- 
ness and the judgment awarding him five months’ disability insurance is erroneous. 


The appeal prayed is therefore granted, and the judgment is reversed, with 
instructions to grant the appellant a new trial in conformity with this opinion. 


TUCKER vy. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 31087. 
Supreme Court of Louisiana. March 30, 1932. 
141 Southern Reporter 71. 
INSURANCE. 
Insured’s mailing his letter expressing decision to take surrender value of 
life policy held election for cancellation preventing recovery on policy, although 
check for surrender value was not received until after insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 240.) 


Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
George K. Favrot, Judge. ’ 

Suit by Mrs. Elizabeth Barrow Tucker, executrix of the estate of David M. 
Barrow, against the Equitable Life Assurance Society of the United States. 
From the judgment for defendant, plaintiff appeals. 

Affirmed. 


Claude L. Johnson, of New Orleans, for appellant. 
Rosen, Kammer, Wolff & Farrar, of New Orleans, for appellee. 
Brunot, J. 


This is a suit by the executrix of the estate of David M. Barrow to recover 
the proceeds of a $5,000 fife insurance policy issued upon the life of decedent, and 
alleged to have been in force at the time of his death, less a loan of $1,709.24, for 
which sum the policy was pledged with the defendant to secure the payment 
thereof. 

The case was submitted on an agreed statement of facts, and certain letters 
written by the insured to the defendant’s cashier in New Orleans, and the cash- 
ier’s replies thereto. The only issue presented is whether or not the policy was 
enforceable for its face value at the time of the death of the insured. The trial 
judge held that the policy was enforceable for the net sum of $146.81, and rend- 
ered judgment in favor of the plaintiff for that amount; but, inasmuch as the de- 
‘fendant had deposited $146.81 in the registry of the court at the inception of the 
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suit, the plaintiff was ordered to pay the court costs. The plaintiff obtained the 
proper order, and perfected an appeal from the judgment. 


The policy was issued December 6, 1902, and the wife of the insured was 
named therein as the beneficiary. Subsequently the wife of the insured died, 
and on February 20, 1920, the insured caused the policy to be made payable to 
his executors, administrators, or assigns. 

The premiums on the policy were regularly paid from the date of its issuance 
until November 25, 1928. The notice of the due date of that premium was timely 
mailed to the insured, but the premium was not paid. This, however, is not ma- 
terial because the insured died December 20, 1928, within the thirty days of grace, 
during which time a provision of the policy waives default for the nonpayment 
of the premiums promptly. 

On November 19, 1928, the insured wrote a letter to the defendant’s cashier 
in New Orleans, from which we excerpt the following: 

“I am therefore writing to know how much insurance in the form of an or- 
dinary paid up life policy I can buy or convert this policy into (if such is pos- 
sible).” 

In reply to this letter, the defendant’s cashier informed the insured that he 
had written to the defendant's New York office for the requested information. 
On December 6, 1928, the defendant’s New Orleans cashier wrote to the insured, 
in part, as follows: 

“The paid up insurance value after deducting the outstanding loan is $138.00 
and the New York office informed us that if the paid up value, after deducting 
the loan is elected, your request must be in by December 10, 1928, as loan interest 
is deducted up to that date only. If request is received after this date, they will 
deduct loan interest up to the date request is received. Should the paid up in- 
surance value, after deducting the loan be desired, the enclosed request for 
change of policy should be personally signed by you and returned to this office 
on or before December 10, 1928.” 

The insured did not sign and return the printed form for a change of the 
policy from a straight life to a paid up policy, but on December 10, 1928, he 
wrote the defendant’s New Orleans cashier as follows: 

“Your letter of the 6th in regard to the above mentioned policy is received. 

“After considering the matter I have decided to take the total surrender 
value and discontinue the policy. 

“The total cash surrender value as I understand it of this policy is $138.00 
less interest on the loan from this date until the settlement can be made. How- 
ever in my opinion this additional interest should not be deducted as my letter 
asking for the information necessary for me to make a decision was written on 
November 19th, twenty days before the date mentioned by you (Dec. 10th) which 
should have given you ample time for the reply to have reached me in time 
for my decision before that date expired. The delay is with the Company and 
not upon my part. 


“Please let me have the necessary papers for the surrender of the policy as 
indicated above as promptly as possible.” 

This letter, considered in connection with the insured’s failure to sign and 
return the application sent him on December 6, 1928, for a change of the policy 
from a straight life to a paid up policy, convinces us that the insured elected to 
have the policy canceled upon the payment to him of its total surrender value. 
He was in error as to the actual surrender value of the policy, and, as the policy 
was held by the defendant as security for the loan to him, he was also in error 
in assuming that his decision, expressed in his letter of December 10, 1928, was 
not sufficient authority to the defendant to cancel the policy upon payment to 
him of its surrender value. These errors do not affect the expressed decision of 
the insured, but unfortunately they seem to have caused the institution of this 
suit. 

_ On December 12, 1928, the defendant’s New Orleans cashier answered the 
insured’s letter of December 10, 1928, in part, as follows: 

“From your letter I deduct that you desire to cash the policy in for whatever 
cash value is available under the policy and I am today making requisition on 


our New York office for the cash value of the policy, including the dividend of 
$59.73 due November 25, 1928, under this policy.” 
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There was no reply to this letter. On December 18, 1928, the defendant is- 
sued its check on the Hibernia Bank & Trust Company, of New Orleans, La. 
payable to the order of the insured for $146.81, the cash surrender value of the 
policy sued upon, less the insured’s loan and the interest due thereon to Decem- 
ber 15, 1928, the date the requisition of defendant’s New Orleans cashier was 
received at its New York office. The figures are as follows: Surrender value of 
policy $1,801, plus anniversary dividend $59.73, total $1,860.73, from which sum 
there was deducted the insured’s loan of $1,709.24, plus $4.68, the interest thereon 
for 20 days, total $1,713.92; balance $146.81. 


The defendant forwarded its check to its New Orleans cashier for transmis- 
sion to the insured. The insured died on December 20, 1928, prior to its receipt 
by the defendant’s New Orleans cashier. The latter immediately forwarded it 
to the insured. A few days thereafter the executrix of the estate of the insured 
returned the check, and on December 10, 1929, this suit was filed. 

Counsel for plaintiff cites from C. J., vol. 32, p. 1260, the following: 

“In order, however, to terminate the contract of insurance, a request for 
cancellation must be made by the insured to the company, and it must be un- 
equivocal and absolute.” 

We have announced the conclusion that the insured, in his letter of Decem- 
ber 10, 1928, to defendant’s New Orleans cashier, unequivocally elected to have 
his policy canceled upon the payment of its total surrender value, less the in- 
sured’s indebtedness to the defendant. 

Under his contract of insurance he had the irrevocable right to demand the 
cash surrender value of his policy at any time, and the moment he mailed his 
election to exercise that right his election became a binding contract between the 
insured and the insurer. 

In Northwestern Mutual Life Insurance Co. v. Joseph (Ky.) 103 S. W. 317, 
318, 12 L. R. A. (N. S.) 439, in which the question we are considering was the is- 
sue, the court said: 

“Tt will thus be seen that the principal question to be determined is, did the 
mailing of the letter inclosing in proper form his election complete the contract 
in this respect as between Joseph and the company? and, if so, did his death be- 
fore the letter was delivered to the company annul the election made by him—it 
being conceded that the acceptance of the election by Joseph was made in proper 
form and was in terms in exact compliance with the option tendered? In Page 
on Contracts, § 52, it is said: ‘Where the mail or telegraph is a proper means of 
communication, the great weight of modern authority is that the acceptance is 
binding on both parties from the moment that it is transmitted, if such transmis- 
sion is effected in the proper way. So an insurance policy which is not to be in 
effect until “delivery” takes effect when it is mailed to the insured, properly ad- 
dressed, postage prepaid.’ The author also declared that the acceptance thus 
made or a contract thus completed cannot be revoked after the letter of accept- 
ance is mailed, and says: ‘If the party making the offer died before the letter of 
acceptance is received, but after it is mailed, the offer does not lapse, since it has 
already been turned into an agreement by acceptance. The rule is the same where 
the party accepting the offer dies after his letter of acceptance is mailed.’ * * * _ 

“The insured under his contract had the unqualified right, upon the maturity 
of the tontine period, to elect which one of the several options in his contract he 
would accept, and the company had no right or authority to modify or in any 
way interfere with or deny him the right to accept which one of them he pleased. 
His right to the election was optional with him, but absolutely binding upon the 
company, as in the contract it tendered to him unequivocally this right. There- 
fore, when the insured exercised his election in proper form and in the manner 
provided in the policy, it was as irrevocable a contract as could be made. It was 
a complete contract before Mr. Joseph died.” 

Defendant cites Lockwood v. New York Life Insurance Co., 175 App. Div. 
24, 161 N. Y. S. 700. This case is in point, for it holds that the insured’s pro- 
posal, by letter, to his insurer for the surrender of his policy for its cash value, 
although the policy did not provide for the payment of cash for its surrender, 
became a binding contract the moment the insurer accepted the proposal, and 
the death of the insured before the agreement was finally closed did not affect 
the contract. 
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Counsel for plaintiff cites two cases, viz., Lovell v. St. Louis Mutual Life 
Insurance Co., 111 U. S. 264, 4 S. Ct. 390, 393, 28 L. Ed. 423, and Magruder v. 
United States (D. C.) 32 F.(2d) 807, 810. In neither of these cases was there 
a meeting of the minds of the parties, and therefore there was no contract. From 
the opinion in the Lovell Case, we excerpt the following: 


“Now, while it is true that the mutual mistake of Lovell and the company’s 
agent could not change the written stipulation, nor bind the company to give 
Lovell a paid-up policy for a greater amount than the sum of the premiums paid, 
yet as the mistake was in fact made, and as Lovell surrendered his policy under 
the influence of that mistake, * * * it was the duty of the company either to have 
returned him his policy unchanged or at least to have given him notice of the 
mistake. * * * 

“But nothing of the kind was done. The company neither returned the pol- 
icy, nor gave Lovell any notice that it would not be commuted for the amount 
which he supposed and expected it would be; and, of course, he was led to sup- 
pose that everything was right, and that he would receive his paid-up policy and 
note in due time.” 

We do not think the Lovell Case or the Magruder Case can be held to have 
application to the facts of this case. In the Magruder Case, the court said: 


“If the parties intended that the statement should be a cancellation of the 
policy, they certainly made a failure in attempting to express that fact. * * * 
There is riot contained in the statement any language referring to or stating 
that the original policy was to be canceled. No reference whatever is made to 
the policy, and because the bureau thereafter inserted on it the word ‘cancel’ 
would not, without her consent, make it binding upon her.” 

We find no error in the judgment appealed from, and it is therefore affirmed 
at appellant’s cost. 

O’Niell, C. J., absent. 


EDWARDS v. WASHINGTON FIDELITY NAT. INS. CO. No. 14053. 


Court of Appeal of Louisiana. Orleans. April 18, 1932. 
141 Southern Reporter 97. 
1. INSURANCE. . 

Insurer’s determination to decline liability on industrial life policies because 
of alleged fraudulent substitution of healthy applicant for insured, then sick, 
rendered failure to furnish certificates of loss before suit immaterial. 

Before the suit was commenced, the insurer had insisted on additional 
proofs of loss in the form of an employer’s certificate and a beneficiary’s 
certificate, but had also determined to decline liability on the policies 
because it claimed that a healthy young woman had been sent to the 
insurance agent causing the insurance to issue in place of the bene- 
ficiary’s wife who was then sick; and that therefore the policies were 
not issued on the life of the insured. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Insurer’s defense of alleged fraudulent substitution of healthy applicant for 

insured, then sick, held not sustained by preponderance of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from First City Court, of New Orleans; Val J. Stentz, Judge. 

Action by Frank Edwards against the Washington Fidelity National Insur- 
ance Company. From an adverse judgment, plaintiff appeals. 

Reversed and rendered. 

Harry R. Cabral, of New Orleans, for appellee. 

R. Gauche and A. A. Calongne, both of New Orleans, for appellant. 

WESTERFIELD, J. 

This is a suit by a beneficiary to recover the proceeds of two industrial life 
insurance policies issued by the defendant company on the life of his wife on 
January 27, 1930, and February 3, 1930, respectively. The petition alleges that the 
insured died on July 14, 1930; that all premiums had been paid, and that the 
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premium receipt books, together with proper proof of death and the policies had 
been surrendered to the company which refused to pay. 


Defendant filed an exception of prematurity and general denial. 


Plaintiff then filed a motion for a writ of subpoena duces tecum which was 
granted, and the policies, premiums receipt books, and doctor’s and undertaker’s 
certificates of death, furnished upon the blanks of the company, were filed in 
court by the defendant. 

On April 30, 1931, plaintiff filed a supplemental petition setting forth the 
respective dates that the policies were issued, their numbers, and their face 
values, he being unable to do this at the time the original petition was filed, 
because defendant had refused to return the policies to the plaintiff's attorney. 
It was necessary for him to remit a portion of the face value of the policies in 
order for the city court to retain jurisdiction. 

On May 18, 1931, defendant filed a supplemental answer again urging its 
plea of prematurity, denying liability and specially pleading fraud on the ground 
that either the insured or beneficiary had fraudulently substituted an unknown 
healthy woman to the insurance agent who wrote the application and caused the 
policies to issue, in the place and stead of the insured and deceased, who was, at 
the time of the examination and issuance of the policies in a very bad state of 
health; and, therefore, that the policies were not issued upon the life of the 
deceased, Corrine Edwards. 

There was judgment below in favor of defendant dismissing the suit, and 
plaintiff has appealed. 

The evidence shows that the defendant is engaged in the industrial life insur- 
ance business; that it issued the two policies sued upon without any medical 
examination; that the premiums covering both contracts were promptly paid, and 
that Corinne Edwards was the wife of Frank Edwards, the plaintiff, who was 
named as beneficiary of both policies. She died at her home on July 14, 1930, of 
lobar pneumonia and septic meningitis. The company was notified of her death 
and furnished plaintiff with an attending physician’s certificate and an under- 
taker’s certificate of death, these being the regular blank forms of the company. 
The doctor filled out the physician’s certificate of death, and the undertaker 
who interred the remains of the deceased filled out the undertaker’s certificate of 
death. These documents gave the name and address of the deceased, her age, 
cause and date of death, and description of deceased. These papers are dated 
July 15, 1930, and were filed with the company, together with premium receipt 
books and the two policies. Then followed certain correspondence and conferences 
between plaintiff's attorney and defendant company, commencing on July 17, 
1930, and running through September 22, 1930, in which the company insisted that 
additional proof of loss, in the form of an employer’s certificate and a beneficiary’s 
certificate, was required, and counsel for plaintiff, as he testified, insisting that 
the policies be returned in order that he might have the employer’s and _bene- 
ficiary’s certificates properly filled out, which request the company refused to 
comply with. Suit was then filed on October 7, 1930, and the motion of subpcena 
duces tecum was filed on November 5, 1930, and the policies, premium receipt 
books, and death certificates were filed in court by defendant. 

[1] We shall first take up the exception of prematurity. The policy for 
$71.25 contains the following relevant provision: “The company does hereby 
agree * * * to pay * * * after satisfactory proof of loss has been sub- 
mitted to the company. * * *” 

The policy for $276 contains this clause: “Proofs of death shall be made 
upon blanks to be furnished by the company and shall contain the answer to each 
question propounded to the claimant, to physicians and to other persons, and 
shall contain the record, evidence and verdict of the coroner’s inquest, if any be 
held. All the contents of such proofs of death shall be evidence of the facts 
therein stated in behalf of, but not against the company.” 

Counsel for plaintiff contends, first, that the physician’s and undertaker’s cer- 
tificates of death were upon the blanks furnished by the insurance company and 
were sufficient compliance with the above provisions, and that it was unnecessary 
to fill out the employer’s and beneficiary’s certificates; and, second, that the com- 
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pany’s refusal to return the policies, premium receipt books, the attending physi- 
cian’s and undertaker’s certificates, in order that the two requested certificates 
might have been filled out, relieved plaintiff of the necessity of submitting further 
proof of loss; and, third, that, as the defendant took the position that the policies 
were issued through fraud and that there is no valid contract, and refused to 
pay the claim, it was useless and unnecessary to make the preliminary proofs of 
loss. 


The general statement of law is found in Corpus Juris, Verbo “Life Insur- 
ance,” volume 37, pages 557 and 558, as follows: “Form and Contents. Where the 
policy provides as a condition precedent to the right of action thereon that due 
notice and proof of death shall be given, the condition can only be complied with 
by furnishing to the company such reasonable evidence of the death of the 
insured as will give assurance that the event has happened. The requirement as 
to the proofs of death does not necessitate direct evidence, but only such proof 
or showing as ought to be satisfactory, and there is no precise standard for 
determining what is satisfactory proof of death. While the proof of death need 
not be that full, clear and explicit proof which would be required upon the 
trial of an issue upon the question, yet where it does measure up to this standard, 
it will be held sufficient. The company has no right to demand of a claimant under 
a policy more information concerning the death of the insured than is called for 
by the terms of the contract, or is required by the known and established usages 
of the insurance business.” 


We feel that the defendant’s request that the plaintiff, as beneficiary, fill in 
a claimant’s certificate, and, also, have the deceased’s employer fill out an em- 
ployer’s certificate of death, was a reasonable request, as this information would 
be necessary to determine its liability and to properly identify the beneficiary. But 
the company acted unfair and unreasonable in withholding the policies, premium 
receipt books, and the attending physician’s and undertaker’s certificates of death. 
Plaintiff's counsel had the right to have these documents before him in assisting 
in filling out the claimant’s certificate and employer’s certificate. 


However, we need not concern ourselves with the question whether or not 
the proof submitted was sufficient or whether or not the company waived its 
right by refusing to return the policies and documents in connection with them, 
because we are convinced that, at the time the suit was filed on October 7, 1930, 
defendant had determined to decline liability on the policies on the ground of 
fraud; consequently, it would have made no difference if the beneficiary’s cer- 
tificate and the employer’s certificate had been filed with the company. 

Mr. Rome, the agent and collector of the company, testified that in the early 
part of September, 1930, he discovered that the woman whom he had insured 
as Corinne Edwards was still alive, although she was supposed to have died on 
July 14, 1930. This information was given immediately to the company. It em- 
ployed a detective by the name of Johnson to investigate Rome’s statement, and 
from his investigation he concluded that the woman insured by Rome was still 
alive. Therefore, we are satisfied that defendant had no intention of paying the 
policies, and further proof of loss would have been merely a vain act. 

In the case of Tarver v. People’s Fire Insurance Co., 6 Orl. App. 59, it was 
held that, where the insurer denied liability on the ground that no valid contract 
existed and refused to pay, it was useless and unnecessary to make the prelimin- 
ary proofs of loss. 

We conclude that the exception of prematurity was properly overruled. 

[2] Taking up the defense that a fraud had been perpetrated upon the com- 
pany by the plaintiff or the deceased, Corinne Edwards, by substituting a healthy 
young woman for the purpose of having the agent observe her and issue the 
policies, because, at that time, the Edwards woman was in ill health, we observe 
that the defendant sought to establish this special defense by the testimony of 
one witness, their agent and collector, Mr. Rome. He testified that a woman 
who represented herself as Corinne Edwards signed the applications for insur- 
ance by making her mark, and that, as she was a strong, young woman, weighing 
about 190 pounds, being 5’ 4” tall, he accepted the risk and-caused the policies to 
be issued; that he called at the residence of the woman every Monday morning 
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and collected the premiums, and that the same woman each Monday morning paid 
the premiums for the period of January 27, 1930 to July 14, 1930; that he went 
to the rear of the place through an alley and the money was handed to him in 
the rear of the house; that he was positive that a young negro woman who was 
brought into the courtroom by the name of Alma Williams was the party whose 
life he had insured; that he reported to the company that he saw the woman he 
knew as Corinne Edwards alive after her alleged death, and that a detective by 
the name of Johnson was employed to investigate the matter. 

Johnson testified as a witness for defendant, but his testimony is practically 
worthless because it is based upon hearsay and the correctness and truthfulness 
of the testimony of Rome because he assumed that Rome told the truth when he 
stated that the party he identified as Alma Williams had represented herself as 
Corinne Edwards. 

Plaintiff, in order to contradict this evidence, offered the testimony of the 
attending physician, the undertaker, his brother-in-law, his niece, Alma Williams, 
and himself. The doctor testified that the disease of lobar pneumonia and septic 
meningitis acted quickly and suddenly, and that it was not of slow development. 
Defendant’s counsel on cross-examination sought to show that the deceased was 
suffering from tuberculosis, but the doctor stated that in the five or more visits 
that he made he found that the plaintiff’s symptoms were those of the disease he 
gave as the cause of death and not the symptoms of tuberculosis. The doctor 
and the undertaker both identified the body as the remains of the insured. Plain- 
tiffs brother-in-law, his niece, Alma Williams, and himself testified that when 
the agent called for the collection of the premiums that the insured personally 
paid the premiums most of the time, and that Corinne Edwards had, not only 
taken out the two policies on her own life, but had also taken out a small policy 
on her husband’s life, the plaintiff in this case. They were corroborated by the 
production of the policy. Alma Williams flatly contradicted the agent’s statement 
that she ever had any conversation with him about insurance or represented 
herself as Corinne Edwards, stating that she lived at a different address in the 
city. 

A careful consideration of the evidence of all the witnesses leaves us with 
the positive conviction that the defendant has not sustained the burden of proving 
by a preponderance of the evidence its special defense of fraud. Counsel for 
defendant apparently realized the lack of sufficient evidence to prove the defense, 
and calls our attention to what he considers circumstantial evidence. For in- 
stance, Alma Williams testified that about June, 1930, she visited some friends 
in Bogalusa for six weeks. We pause to remark that it would have been physically 
impossible for Rome to have collected the premiums from her every Monday 
morning in New Orleans as he testified, if she was in Bogalusa. It is argued 
that she absented herself because she knew the grave and serious condition of 
her aunt’s health and wanted to be away at the time she died so as not to arouse 
suspicion. He further points out that she did not go to the funeral, but stayed 
at her uncle’s home that day. The evidence shows that Alma Williams returned 
to the city of New Orleans about two weeks prior to the time her aunt died, 
and that she went to her uncle’s home where the body was awaiting burial. She 
explained that the only reason she remained away from the funeral was to stay 
with her uncle, the plaintiff, who was paralyzed. Therefore what might have 
appeared to be circumstantial evidence of fraud is explained in a reasonable and 
plausible way. 

Counsel for defendant further points out that when the attending physician, 
who testified that he treated the case merely as a matter of humanitarian con- 
sideration, attempted to fill in the certificate of death, he gave the name of the 
deceased as Anna Jones, and he says that it was this circumstance which first 
caused the company to become suspicious that this was a spurious claim. Osory 
Jones, the plaintiff’s brother-in-law, clarified this apparent error by stating that 
his sister’s maiden name was Jones and that the doctor had erroneously written 
it Anna Jones, then struck it out with the pen, and inserted her correct marriage 
name. 


After a careful reading of the record, we are of the opinion that the judg- 
ment of the trial court is erroneous. 





Life | Harris v. Louisiana Industrial Life Ins. Co. 281 


For the reasons assigned it is ordered that the judgment appealed from be, 
and it is, annulled, avoided, and reversed, and it is now ordered, adjudged, and 
decreed that there be judgment in favor of plaintiff, Frank Edwards, and against 
the defendant, Washington Fidelity Insurance Company of Chicago, Ill. in the 


full sum of $299, with legal interest from judicial demand until paid. Defendant 
to pay all costs of court. 


Reversed. 


HARRIS v. LOUISIANA INDUSTRIAL LIFE INS. CO. No. 13870. 
Court of Appeal of Louisiana. Orleans. April 18, 1932. 
141 Southern Reporter 103. 
1. INSURANCE. 


Where life policy was obtained without insured’s knowledge, beneficiary 
could recover on policy subsequently issued to insured, under another name he 
customarily used, by same insurer, despite stipulation of policy. 

Despite stipulation of policy that it was void if any policy on the life 

of the insured had been issued by the insurer, and was then in force, 

unless the policy was indorsed to provide therefor, beneficiary could re- 

cover upon subsequent policy, since it was shown to be the custom to 
issue such policies at the request of any beneficiary sufficiently well re- 

lated to the insured, and, if such a person might secure and retain a 

policy without the permission or knowledge of the insured, and thus ren- 

der void a policy which the insured himself might later secure on his 

own life in favor of another beneficiary, a manifest injustice would be 

done to the insured and to the beneficiary selected by him. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Appeal from First City Court of New Orleans; W. V. Seeber, Judge. 

Suit by Pearl Harris against the Louisiana Industrial Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellant. 

Puneky & Barrios and Jas. J. Landry, all of New Orleans, for appellee. 

JANVIER, J. 

The negro man whose death resulted in this suit on a life insurance policy 
bore two names—one Lum Hodge, the other Henderson Giles. After his death 
defendant insurance company discovered that it had issued two policies on his 
life, one in each name. The second policy, in which his name was set forth as 
Lum Hodge, was for the sum of $264, and in it Pearl Harris, a daughter, was 
named beneficiary. That policy contained a stipulation which, among other 
things, provided that: “This policy is void * * * if any policy on the life of the 
Insured has been issued by this Company and is in force at the date hereof, ui 
less this policy contains an endorsement signed by the Secretary that such prior 
policy may be in force.” 

Defendant company, upon being confronted with the two claims based ad- 
mittedly upon the same life, paid the amount called for by the first policy to 
Viola Williams, another daughter of the deceased, beneficiary named in the first 
policy, but refused payment under the second policy, maintaining that it was 
void because of the provision above quoted. 

In the court below judgment was rendered in favor of defendant, dismissing 
plaintiff's suit. Plaintiff has appealed. 

Plaintiff denies that there was any fraud involved in the issuance of the sec- 
ond policy, or in the using by the insured of a different name, and it is said that 
it was customary for the said negro, without criminal intent and for no improper 
purpose, to use either the one name or the other, as his fancy might dictate. 

_ _ [1] Since both policies were issued on the same life, and since there was no 
indorsement on the second, unless there is sound reason for disregarding the 
policy stipulation above quoted, the second policy never became effective, but we 
have reached the conclusion that the first policy was issued without the knowl- 
edge or consent of the said deceased, and that it was not contemplated in the 
said stipulation that a policy issued at the request of the deceased on his own 
life should be rendered null and void because some other person, without the 
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knowledge or consent of the insured, had, at some previous time, secured insur- 
ance on the life of the same insured and payable to some other person. 

It is shown to be the custom to issue policies of this kind at the request of 
any beneficiary sufficiently well related to the insured. If such person may se- 
cure and retain a policy without the permission or knowledge of the insured, and 
may thus render null and void a policy which the insured himself may later se- 
cure on his own life in favor of another beneficiary, then a manifest injustice 
has been done to the insured and to the beneficiary selected by him. 

The record raises a very strong presumption that the said deceased had no 
knowledge of the first policy when he applied for and obtained the second, and, 
if he had such knowledge, it could very easily have been shown by the agent of 
defendant company, who secured the application for that policy. This agent 
was not placed upon the stand, and, since the doubt on this point, if there is 
any, could have been eliminated by the testimony of this witness, the company’s 
failure to produce him indicates that his testimony, if it had been obtained, 
would have been unfavorable to the company. The agent who secured the ap- 
plication could have testified, if it were a fact, that the deceased himself made 
the application and signed it, but, in the absence of such testimony and in the 
face of the other evidence which appears in the record, we believe that such 
was not the case. Therefore, since the policy first issued was obtained without 
the knowledge or consent of the insured, we do not believe that the policy 
stipulation referred to is effective. 

The judgment appealed from is annulled, avoided, and reversed, and there 
is now judgment in favor of plaintiff, Pearl Harris, and against the defendant, 
Louisiana Industrial Life Insurance Company, in the full sum of $264, with in- 
terest at 6 per cent. from March 7, 1930, until paid. 

Reversed. 


KAMINS v. AZTNA LIFE INS. CO. No. 110. 
Supreme Court of Michigan. June 6, 1932. 
242 Northwestern Reporter 775. 
INSURANCE. 

Beneficiary of partnership life policy actively participating in transaction al- 
lowing agent benefit of premium could not recover thereon after cancellation by 
insurer. 

Policies were issued and delivered by agent who was personally in- 
debted to partners, who for the first premium gave agent a note payable 

to firm from whom agent was buying an automobile, and gave credit for 

remainder of agent’s indebtedness to firm, with knowledge that note was 

to be applied on automobile, which was clearly beyond authority of agent 

and constituted a fraud upon insurer. 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 


Appeal from Circuit Court, Ingham County; Leland W. Carr, Judge. 

Action by Abe A. Kamins against the A¢tna Insurance Company. Judgment 
defendant notwithstanding the verdict, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Partlow & Metz, of Lansing, for appellant. 

Foster & Cameron, of Lansing, for appellee. 

Crark, C. J. 


In this action on a policy of life insurance and for the amount thereof, 
defendant had judgment notwithstanding verdict. Plaintiff has appealed. ; 

Plaintiff and David Kramer were partiers. They decided to have partnership 
life insurance, so-called, each to take policy payable to the other. They knew 
O’Brien, an agent of a state agent of defendant, to whom they made applications. 
Premium was not then paid. The contract provided : “If not given, it is agreed 
that no insurance hereon shall be effective until a policy is issued and the entire 
first premium has been paid during the good health of the applicant and within 
sixty days from the date of medical examination.” 

The policies were issued. O’Brien delivered them. The total of both premiums 
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was $134.15. O’Brien was personally indebted to the partners. He was buying an 
automobile from Dean & Harris, dealers. For these first premiums the partners 
gave O’Brien a note of $100, payable to Dean & Harris, and gave credit for 
remainder on O’Brien’s indebtedness to them. Dean & Harris brought the note 
back to the partners and a new note was made payable to O’Brien, who indorsed 
to Dean & Harris, to be applied on the automobile as the insured well knew. 

The state agent soon called and took up the policies. Kramer died. This suit 
by plaintiff followed. 

\Ve pass the argument as to whether O’Brien had authority of any kind to 
accept note instead of cash for premium (but as to which see Continental Life 
Insurance Co. v. Willets, 24 Mich. 268) and rest decision, as did the trial judge, 
on the other feature of the case, the use of such agency as there was by agent 
O'Brien for the benefit of himself, with plaintiff's knowledge and active participa- 
tion. 


This was clearly beyond the authority of the agent, and it was a fraud upon 
defendant. 

In a like case where Hoffman was the insured and Goodwin and Thayer the 
agents, Hoffman v. John Hancock Mutual Life Insurance Co., 92 U. S. 161, 164, 
23 L. Ed. 539, Goodwin accepted for the first premium a horse, discharge of his 
personal debt to insured, and two notes, and it was held: 

“Life insurance is a cash business. Its disbursements are all in money, and 
its receipts must necessarily be in the same medium. This is the universal usage 
and rule of all such companies. 

“Goodwin had settled his own debt to Hoffman of $53.67, and had ap- 
propriated to himself Hoffman’s note of $100. 

“If he had the right to take his percentage in such way as he might think 
proper, this did not justify his taking the horse at $400. Nor, if Thayer had 
expressly agreed to take the horse in payment of the premium pro tanto, could 
that have given validity to the transaction. If the agent had authority to take the 
horse in question, he could have taken other horses from Hoffman, and have 
taken them in all cases. This would have carried with it the right to establish a 
stable, employ hands, and do every thing else necessary to take care of the horses 
until they could be sold. The company might thus have found itself carrying on 
a business alien to its charter, and in which it had never thought of embarking. 

“The exercise of such a power by the agent was liable to two objections,—it 
was ultra vires, and it was a fraud as respects the company. Hoffman must have 
known that neither Goodwin nor Thayer had any authority to enter into such an 
arrangement, and he was a party to the fraud. No valid contract as to the com- 
pany could arise from such a transaction. This objection is fatal to the appellant’s 
case. 

And from 21 R. C. L. p. 910: “Every agency is subject to the legal limitation 
that it cannot be used for the benefit of the agent himself, or of any person 
other than the principal, in the absence of an agreement that it may be so used; 
and, as this is matter of law, and not of fact, all persons must take notice of it. 
3y perverting his powers to his own personal ends and purposes, an agent acts in 
excess of his authority; and persons who knowingly participate in such act of 
perversion—as by purchasing the principal’s property with knowledge that the 
agent intends to convert the proceeds to his own use—are not protected by the 
authority conferred on the agent.” 1 Cooley’s Briefs on Insurance, p. 700. 

In Cohen v. New Zealand Insurance Co., 100 N. J. Law, 110, 126 A. 417, 
418, it is said: “In Tomsecek v. Travelers’ Insurance Co., 113 Wis. 114, 88 N. W. 
1013, 57 L. R. A. 455, 90 Am. St. Rep. 846, it was said that a careful analysis 
of the authorities will show that with few exceptions, which are not of su‘icien: 
significance to be followed, the idea that the agent of an insurance company has 
implied authority to waive payment of premiums on an insurance policy in money 
and agree to take something in lieu thereof which is neither money nor an agree- 


ment to pay money, nor an equivalent to money to the insurance company when 
taken, has no support.” 


In the case at bar the insureds canceled a personal account of the agent to 
themselves and knowingly aided in acquiring for him personally $100 worth of 
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automobile, none of which was money nor an equivalent to money to the insur- 
ance company when taken, and did not pay the premium. 

Nothing in the record permits departure from what is here held. 

Affirmed. 

McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 


KINGSLEY v. AMERICAN CENTRAL LIFE INS. CO. No. 85, April Term. 
Supreme Court of Michigan. June 6, 1932. 
242 Northwestern Reporter 836. 
1. INSURANCE. 


When language of provision in life policy is plain and easily understood, it 
must be construed, as written therein. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Word limiting liability in life policy will be considered as used in its ordinary 
popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Where death of insured was caused by inhalation of carbon monoxide gas, 
exception in double indemnity provision in life policy of death resulting directly 
or indirectly from “poisons” held not applicable. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Washtenaw County; George W. Sample, Judge. 

Action by Blanche E. Kingsley against the American Central Life Insur- 
ance Company. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded, with direction. 

Argued before the Entire Bench. 

Carl A. Lehman, of Ann Arbor, for appellant. 

Burke & Burke and Frank B. De Vine, all of Ann Arbor, for appellee. 

SHARPE, J. 

Charles Clay Kingsley was found dead in his garage in the city of Ann Arbor 
on April 11, 1930, and it is conceded that his death was caused by the inhalation 
of carbon monoxide gas. He had at that time a policy of insurance in the de- 
fendant company, in which the plaintiff, his wife, was named as beneficiary, which 
provided that the company should pay double the amount of the insurance there- 
in provided for in case of death “in direct consequence of bodily injury effected 
solely through external, violent and accidental means,” but which.excepted from 
such double payment “death resulting directly or indirectly from * * * poisons. 
kK? 

Two doctors, called as witnesses, testified that death was due to the inhala- 
tion of the gas, and that, because thereof, it was caused by poison. The trial 
court so found, and directed a verdict and entered a judgment thereon for de- 
fendant, from which plaintiff has taken this appeal. 

[1, 2] It is insisted that, as monoxide gas is a poison, and as deceased 
died from the effects thereof, recovery may not be had under the double indem- 
nity provision. When the language of a provision in such a policy is plain and 
easily understood, it must be construed as written therein. Eynon y. Continental 
Life Ins. Co., 252 Mich. 279, 233 N. W. 228. But this court has also held that a 
word limiting liability therein will be considered as used in its ordinary popular 
sense. Ashley v. Life Ins. Co. 241 Mich. 441, 217 N. W. 27, 58 A. L. R. 1208, 
and cases cited. 

“* * * Contracts of insurance, like other contracts, are to be construed ac- 
cording to the sense and meaning of the terms which the parties have used, and, 
if they are clear and unambiguous, their terms are to be taken and understood 
in their plain, ordinary, and popular sense.” Imperial Fire Ins. Co. v. Coos 


County, 151 U. S. 452, 463, 14 S. Ct. 379, 381, 38 L. Ed. 231. 


In Lewis v. Ocean Acc. & G. Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 
1129, the question presented was whether the injuries sustained, and for which 
recovery was sought, were “effected solely through accidental means.” Mr. Jus- 
tice Cardozo, speaking for the court said: “To the scientist who traces the 
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origin of disease there may seem to be no accident in all this. * * * But our 
point of view in fixing the meaning of this contract must not be that of the 
scientist. It must be that of the average man. * * * This test—the one that is 
applied in the common speech of men—is also the test to be applied by courts.” 


There are, we think, few persons, except those who have received a medical 
education, or those who have given the matter due consideration, who would 
ascribe a death resulting from the inhalation of monoxide gas as due to poison. 
In an annotation in 2 A. L. R. 61, on exemptions limiting liability where death 
results from poison, it is said: “Cases involving exemptions from liability in case 
of death from inhaling gas are excluded.” In the cases there reviewed, and those 
annotated in Jones v. Hawkeye Commercial Men’s Ass’n, 184 Iowa, 1299, 168 
N. W. 305, 11 A. L. R. 393, Hawkeye Commercial Men’s Ass’n v. Christy (C. C. 
A.) 294 F. 208, 40 A. L. R. 46, and Zurich General Accident & Liability Ins. Co. 
v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. R. 161, it will be found that in 
many of them the language used in the exemptions was “by taking poison,” “by 
the taking of poison,” and is usually followed by the words “asphyxiation,” 
“gases,” or words of like import. 

In Early v. Standard Life & Accident Ins. Co., 113 Mich. 58, 71 N. W. 500, 
67 Am. St. Rep. 445, the exemption from liability was not fully stated in the quo- 
tation appearing therein. After the words “poison, contact with poisonous sub- 
stances,” appears “or inhalation of gas,” clearly intimating that the insurance 
company did not consider the word “poison” as including asphyxiation by the in- 
halation of gas. 

[3] In our opinion, the natural obvious meaning of the word “poison”—that 
understood by people at large—should be applied to it as used in this policy, 
rather than the technical one as stated by the physicians. We have no decisions 
directly in point. In 1 C. J. p. 456, it is said: “Where the accidental inhalation 
of gas results in death by asphyxiation the exception of death resulting from 
poison is not applicable, even though the gas is of a poisonous nature.” See, also, 
14 R. C. L. p. 1251 et seq., and the cases cited in the footnotes in both publica- 
tions. 

In United States Mutual Accident Association v. Newman, 84 Va. 52, 3 S. E. 
805, the policy excepted liability for death caused “by the taking of poison, or by 
the contact of poisonous substances.” The court said, “All the indications showed 
that he had been killed by the coal gas.” After stating that the terms used in 
such policies “are to be understood in their plain, ordinary, and popular sense.” it 
was held that the trial court did not err in refusing to instruct the jury in effect 
“that inhaling coal gas was a taking of poison, if they believed coal gas to be 
a poisonous substance, which, when inhaled, destroyed life.” 

The judgment entered in the trial court is reversed and set aside, with costs 
to appellant, and the cause remanded for the entry of a judgment for plaintiff 
for the amount due under the policy, with the costs of that court. 

Clark, C. J., and McDonald, Potter, North, Fead, Wiest, and Butzel, JJ., 


concur. 


McQUEEN v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Term, First Department. May 6, 1932. 
256 New York Supplement 906. 
1. INSURANCE. 


Whether death from general septicemia developing after imsured suffered 
rupture of blood vessel in nose while engaged in friendly boxing bout was due 
to “accidental means” within policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. ‘ 
_In action on life policy, excluding letter which tended to show notice and 
waiver of proof of further notice by insurer held error. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from City Court of New York. 

Action by Mary McQueen against the Prudential Insurance Company of 
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America. From a judgment dismissing the complaint at the end of plaintiff's 
case, plaintiff appeals. : 

Reversed, and new trial ordered. 

Argued April term, 1932, before Levy, Callahan, and Untermyer, JJ. 

Nathan Goldman, of New York City, for appellant. 

Solon Weit, of New York City (Benjamin Paul Goldman, of New York 
City, of counsel), for respondent. 

Per Curiam. 

[1] The action is on an insurance policy providing for additional benefit if 
the death of the insured occurred as the result of bodily injuries “effected through 
external, violent and accidental means.” The insured engaged in a friendly box- 
ing bout while undergoing physical training in a gymnasium. He was struck on 
the nose, and a rupture of a blood vessel ensued. Later general septicetnia de- 
veloped, from which he died. 

There was proof from which the jury might have found that the germ caus- 
ing the infection entered through the rupture in the nose. While -the insured’s 
participation in the boxing bout was intentional, there appears to be a question 
of fact as to whether the injury was one ordinarily to be expected from, or at- 
tendant upon, indulgence in such exercise, and, even if some injury to the nose 
might have been expected, the dire result which followed was so out of propor- 
tion to its trivial cause that whether it was due to accidental means was for the 
jury. Lewis v. Ocean Accident & Guarantee Corporation, Limited, of London, 
England, 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129. 

{2] In addition, we find that the trial court erred in striking out the answer to 
a hypothetical question after plaintiff had rested and in refusing plaintiff per- 
mission to offer further proof on the point; also in excluding from evidence 
Plaintiff's Exhibit 4 for identification, a letter which tended to show notice and 
waiver of proof of further notice. 

Judgment reversed and new trial ordered, with costs to appellant to abide the 
event. 


KANE v. METROPOLITAN LIFE INS. CO. 
Mupgicipal Court of City of New York, Borough of Queens, First District. 
May 4, 1932. 
256 New York Supplement 917. 


1. INSURANCE. 

Where life policy gave insurer option of paying administratrix or insured’s 
wife, release given insurer by wife held invalid as to administratrix. 

Such release was invalid as to the administratrix, though the admin- 
istratrix and the wife were the same person, since the claim belonged to 
the estate of the insured contingent upon the insurer’s exercise of its 
option to pay the wife, and therefore the wife, as such, had no right 
of claim against the insurer, and, having no claim, she could release none. 
(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE. 

Administratrix could rely upon filing of proofs of insured’s death in her 
individual capacity as claimant, where policy was silent as to who should file 
proofs. 

(For other cases, see Insurance, Dec. Dig. § 537.) 


Action by Mary Kane, as administratrix of the goods, etc., of Thomas 
Kane, deceased, against the Metropolitan Life Insurance Company. 

Judgment for plaintiff. 

Irving A. Cook, of Brooklyn (John Finn, of counsel), for plaintiff. 

Dean Potter, of New York City, for defendant. 

Petre, J. ; 

Plaintiff sues to recover the proceeds of an industrial life insurance policy 
No. 106907967, issued upon the life of plaintiff's intestate September 1, 1930, for 
$672. Death occurred January 12, 1931. The plaintiff is decedent’s widow. She 
was appointed administratrix July 31, 1931. This action was begun on the same 
day, was tried February 10, 1932. Counsel stipulated on the record that the court 
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might render its decision beyond the time limited by law, Municipal Court Code, 
§ 119, sub. 1. Smp. 46. 


By the terms of the policy, the company agreed: “To pay upon receipt of 
proofs on the death of the insured made in the manner, to the extent and upon 
the blanks required herein, and upon surrender of this policy and evidence of 
premium payment hereunder, the amount stipulated in said schedule, to the 
executor or administrator of the insured, unless payment be made under the 
provisions of the next succeeding paragraph.” 

The next paragraph provides: “May make any payment * * * provided herein 
to the insured, husband or wife,” etc., “and the production of a receipt signed 
by either of said persons, or of other proof of such payment * * * to either of 
them, shall be conclusive evidence that all claims under this policy have been 
satisfied.” 

With respect to the filing of proofs of death, the policy provides under 
“Conditions” as follows: “Proofs of death shall be made upon blanks to be 
furnished by the company and shall contain the answer to each question pro- 
pounded to the claimant, to physicians and to other persons, and shall contain 
the record, evidence and verdict of the coroner’s inquest, if any be held. All the 
contents of such proofs of death shall be evidence of the facts therein stated in 
behalf of, but not against, the company.” 

With respect to the health of the insured, the policy also provides under 
“Conditions” that, if the insured is “not in sound health on the date hereof,” or 
if he has “within two years before the date hereof been attended by a physician 
for any serious disease or complaint,” or if, “before said date, has had any 
pulmonary disease,” that “the Company may declare this policy void and the 
liability of the Company in the case of any such declaration or in the case of 
any claim under this policy, shall be limited to the return of premiums paid on 
the policy,” ete. 

The proofs of death were filed with the defendant by Mary Kane, the 
widow, prior to her appointment as administratrix. The claimant’s statement, the 
death certificate and the physician’s statement (Defendant’s Exhibits 3, 4, and 
5, respectively) all state that the cause of death was “Chronic Pulmonary Tuber- 
culosis.” Claiming that the assured was suffering from that disease at the time 
the policy was issued, the company refused to pay the proceeds of the policy, 
but paid over to the widow, as such, $11.90, the amount of the premiums, and 
obtained a “Claimant’s Receipt and Release” (Defendant’s Exhibit 7) from her. 

The complaint alleges (paragraphs 9-12, and 17) that there was compliance 
with all of the conditions of the insurance contract, and also with respect to the 
filing of proofs of death. 

The answer (paragraph 11) admits that proofs of death were filed by the 
widow, and the plaintiff’s counsel conceded upon the trial that no proofs were 
ever filed by plaintiff as administratrix. Smp. 9. The complaint pleads (para- 
graphs 14, 15) that the company waived the requirements as to the filing of 
proofs of death by plaintiff, as administratrix, through the payment of part of 
the claim, and also by disclaiming liability. The defendant denies any waiver. 

The complaint gives credit (paragraph 20) for the $11.90 premiums paid by 
the company to the widow, and demands judgment for $658.10, being the differ- 
ence between said amount and the face value of the policy. The answer demands 
judgment of dismissal. At the close of the plaintiff's case, the proofs of death 
not then being in evidence, defendant moved to dismiss upon the ground that 
compliance with the conditions precedent of the policy had not been shown, in 
that plaintiff had not proven that the required proofs of death had been filed. 
Smp. 5-7. At the close of the case both plaintiff and defendant moved for judg- 
ment. Smp. 30. 

The main question litiguted is as to the admissability and effect of the 
proofs of death filed by Mary Kane, as decedent’s widow and claimant under 
the policy. Upon the trial, the plaintiff, having caused the proofs to be produced, 
offered them for identification only. Smp. 5. The defendant thereupon offered the 
same papers in evidence. Plaintiff objected upon the ground that the proofs, 
having been filed by the widow, were not binding upon the administratrix. Smp. 
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12-14. Separate objection was also made to the reception of the physician’s state- 
ment (Defendant’s Exhibit 5), under section 352, Civil Practice Act, relating to 
the disclosure of professional information. Smp. 14. The court admitted the three 
papers as Defendant's Exhibits 3, 4, and 5, but reserved decision as to their 
admissibility and effect. Smp. 14, 42. 

If the proofs of death furnished by Mary Kane, as the widow, are properly 
in evidence, and if the physician’s statement furnishes proof that deceased was 
afflicted with the pulmonary disease, then defendant is entitled to judgment. The 
converse necessitates judgment for plaintiff upon the ground that defendant has 
failed to establish a breach of policy condition in that the insured was suffering 
from the disease claimed. 


Under the terms of the policy, the payment was to be made primarily to 
the executor or administrator of the insured, or, in the alternative, to the wife, 
as one of the class of persons stated in the “facility of Payment” clause. Here 
the company refused to pay the face value of the policy, but returned only the 
premiums to the wife, and obtained her combined receipt and release which 
recites that, in consideration of the payment, that is, the returned premiums, 
“the undersigned hereby releases and forever discharges said (company) of and 
from all manner of claims and demands whatsoever, arising under or by reason 
of the above-numbered policy.” 

[1] It will be noticed that the claim was essentially one perhaps not vested 
in (Cohen v. John Hancock Mut. Life Ins. Co., 135 App. Div. 776, 119 N. Y. S. 
850), but belonging to the estate, contingent, however, upon the company’s exer- 
cise of its privilege or option to pay any relative. The wife, as such, had no 
right of claim against the company. The company could, if it choose, pay the 
wife, but it need not do so. Of course the optional clause does not enable the 
company to escape making payment or defeat the claim of the proper claimant 
by exercising the option in bad faith. Cohen v. John Hancock Mut. Life Ins. 
Co., supra. Hence, the wife, as such, had no claim which she could release. That 
proposition has been settled by the Appellate Division in this department, and 
through affirmance, by the Court of Appeals in McCarthy vy. Prudential Ins. Co. 
of America, 224 App. Div. 350, 231 N. Y. S. 124, affirmed 252 N. Y. 459, 169 
N. E. 645, in which case, upon a similar form of policy, the company settled 
with the sister of the insured who gave a 1elease, and it was held that as against 
the administrator the release was invalid. The fact that the wife and the ad- 
ministratrix happen to be the same person does not alter the situation. Smith 
v. Prudential Ins. Co., 147 App. Div. 580, 582, 132 N. Y. S. 529, 531. 

There is no express requirement in the policy as to who shall file proofs oi 
death. It is merely provided that each question upon the blanks furnished by the 
company shall be answered by the claimant. Here the claimant was the wife, 
and, as such, she filed proofs of death. The fact is therefore that proofs of 
death were actually filed with the company upon its blanks. The eleventh paragraph 
of the answer so admits. 

[2] For that reason it was not necessary to the plaintiff’s cause of action 
to put the proofs of death in evidence. Smith v. Prudential Ins. Co., supra. 
This makes it unnecessary to consider any question of waiver submitted by 
plaintiff. Under the circumstances, the fact that plaintiff, as administratrix, did 
not furnish the precfs, does not sustain the objection that proofs of death have 
not been furnished pursuant to the terms of the policy. Plaintiff, in her repre- 
sentative capacity, could rely upon the fact of the filing of the proofs by herself 
in her individual capacity. Kelly v. Metropolitan Life Ins. Co., 15 App. Div. 220, 
44 N. Y. S. 179. That case, decided in this department, is exactly in point. There 
the proofs were filed by plaintiff’s aunt, who was also a claimant under a policy 
not substantially different from the one at bar. 

With the fact of the filing of the proofs of death established, thereby satis- 
fying the requirements of the policy, the question of whether the claimant's and 
physician’s statements and the death certificate are binding upon this plaintiff as 
the administratrix will now be considered. In Rudolph v. John Hancock Mut. 
Life Ins. Co., 251 N. Y. 208, 214, 167 N. E. 223, 225, it was held that the 
physician’s certificate, containing facts which militate against the claimant, is 
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not competent original evidence, for the reason that, since the physician’s testi- 
mony as to the facts stated in the certificate would constitute a violation of the 
privileged communications rule, the certificate itself should be excluded; but 
that it is competent “as an admission by claimant that the facts are as stated.” 
3ut it will be observed that in the Rudolph case the proofs had been filed by the 
claimant, who was the mother of the deceased, and she was also the plaintiff, so 
that the contents of the statements were held to be an admission against interest. 

In the case at bar, however, the claimant’s statement was made by the wife, 
as such, and the medical and death certificates were annexed to it by her, as the 
wife. This action, in legal contemplation, was instituted by a different person, to 
wit, by the wife, as administratrix, representing the estate, to which the company 
was principally obligated. 

The statements contained in the proofs of death showing a breach of con- 
ditions relating to decedent’s health were the personal admissions of the wife, 
but were not in any sense the admissions of the representative of the estate. 
They were prejudicial to the rights of the estate, and are incompetent and ir- 
relevant. Smith v. Prudential Ins. Co., supra. That case is squarely controlling 
upon the proposition under consideration. [t was there unanimously directly held 
that the proofs of death containing matter which would defeat the claim, filed 
by the widow, were not competent evidence against her in her representative 
capacity, upon the ground that “a personal admission against the interests of the 
estate is not an act for the benefit of the estate,” and that “the doctrine that 
letters of administration relate back to acts done between the death of the in- 
testate and the taking out of letters of administration exists only in those cases 
where the act was done for the benefit of the estate.” Whatever may have been 
held, contrary to the rule of the Smith Case, in other judicial departments, and 
with due reference to their authority (Cirrincioni v. Metropolitan Life Ins. Co., 
223 App. Div. 461, 228 N. Y. S. 354, 1st Dept., and Vecchio v. Metropolitan Life 
Ins. Co., 224 App. Div. 301, 230 N. Y. S. 131, 3rd Dept.); this court is con- 
strained to follow the rule of its own Appellate Court until reversed, especially 
in view of the fact that the Smith Case appears to have been followed by this 
court by several judges, and by the same Appellate Division, and has never been 
criticized since it was decided about 20 years ago, in any reported opinion, 
except by the dissent of the Presiding Judge in this department in Castronuovo 
v. Hancock Mut. Life Ins. Co., 235 App. Div. 633, 254 N. Y. S. 1068, which may 
lead the way to a review by the highest court. Jones v. New York & E. R. Co., 
29 Barb. 633; Charles v. Arthur (Sup.) 84 N. Y. S. 284 not reported [in State 
Report]; Maass v. Rosenthal, 62 Misc. Rep. 350, 115 N. Y. S. 4; Johannessen 
v. Johannessen, 70 Misc. Rep. 361, 128 N. Y. S. 892; Matter of Starr Street, 
73 Misc: Rep. 380, 131 N. Y. S. 71. 

It has been seen that the widow, as such, had no right or power to release 
the defendant from liability upon its insurance contract, and that Defendant’s 
Exhibit 2, so far as it purports to release the company, “of and from all manner 
of claims and demands whatsoever, arising under or by reason of the above- 
numbered policy,” is not binding upon plaintiff, and is of no legal effect here. 
It has also been demonstrated that the proofs of death are not binding upon 
plaintiff in her representative capacity, and are incompetent. Plaintiff made a 
sufficient prima facie case without them. The record is devoid of any proof 
establishing a breach of condition as to health, defendant not having offered any 
al.rmative proof on that subject in support of its defense, other than said 
priofs of death. 

It follows that plaintiff is entitled to judgment for the sum of $658.10, with 
interest from Jauuaiy 12, lyJ1, to the date of death of plaintiff’s intestate. 
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MANDI v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Queens, First District. 
May 9, 1932. 
257 New York Supplement 71. 
1. INSURANCE. 


Suicide will not be presumed. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE. , ta} s : 

Where death of insured, under life policy containing double indemnity clause, 
resulted from either accident or suicfde, and there is no evidence explaining 
cause, law presumes that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 
Presumption exists that one who has disappeared has not committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4, INSURANCE. 

Where presumption against suicide established prima facie case that death 
of insured by drowning was accidental, burden then shifted to insurer, under 
answer, to establish that death was caused by self-destruction within life policies. 

Complaint in each of three different actions on separate policies of 
life insurance alleged that the insured died from “accidental drowning.” 

Each answer of insured alleged, upon information and belief, that death 

“was the result of self destruction,” within amendment rider attached to 

policies which precluded recovery of accidental death benefit, if death of 

insured resulted from self-destruction, whether sane or insane. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE. 

Evidence necessary to overcome presumption that death of insured under 
life policies was accidental and not suicidal must exclude every reasonable hy- 
pothesis of natural or accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. INSURANCE. 

Presumption against suicide is strong, and may not be overthrown except 
by clear, cogent, and convincing evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

7. INSURANCE. 

In actions to recover under double indemnity clause in life policies, evidence 
held insufficient, as against presumption that drowning was accidental, to pre- 
sent question of fact whether insured committed suicide. 

Each of three separate life insurance policies contained clause where- 

in insurer agreed to pay, subject to provisions of policy, an accidental 

death benefit equal to face amount of insurance, payable at death, if in- 

sured sustained bodily injuries solely through external, violent, and acci- 
dental means, resulting, directly and independently of all other causes, 

in the death of the insured within 90 days from the date of such bodily 

injuries. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Three separate actions by Elizabeth Mandi, as administratrix, etc., of Benny 
Mandi, deceased, against the Metropolitan Life Insurance Company, tried to- 
gether. 

Judgment for the plaintiff in each action. 

Irving A. Cook, of Brooklyn (John Finn, of counsel), for plaintiff. 

Tanner, Sillcocks & Friend (Dean Potter, of counsel), for defendant. 

Petre, J. 

Three actions are brought to recover upon three industrial policies of life 
insurance issued by defendant on the life of Benny Mandi, plaintiff’s intestate. 
By stipulation upon the record, the actions were tried together. The first 1s 
predicated upon policy No. 78118889, issued July 27, 1925, for $400; the ‘second 
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is upon policy No. 79660152, issued December 21, 1925, for $200; and the third is 
upon policy No. 79660435, also issued December 21, 1925, for $200. (Plaintiff’s 
Exhibits 2, 3, and 4, respectively.) 

By an amendment, Plaintiff’s Exhibit 5, to each policy made January 1, 1929, 
commonly known as the “Double Indemnity Clause,” the defendant agreed that: 
“Upon receipt of due proof that the insured— has sustained bodily injuries, 
solely through external, violent and accidental means, resulting, directly and in- 
dependently of all other causes in the death of the insured within ninety days 
from the date of such bodily injuries—the company will pay in addition to any 
other sums due under this policy and subject to the provisions of this policy, an 
accidental death benefit equal to the face amount of insurance then payable at 
death “ 

On April 19, 1931, the body of the assured was found in the Newtown creek. 
On or about April 24, 1931, the widow of the insured filed proofs of death, as re- 
quired by the terms of each policy. The claimant’s statement, Plaintiff’s Ex- 
hibit 7, refers to the medical certificate as to the cause and the date of death. 
The medical certificate, Plaintiff's Exhibit 8, states that the cause of death was 
drowning; that deceased had disappeared from home January 19, 1931; that the 
body was badly decomposed; and that it had no marks of violence. The death 
certificate, Plaintiff's Exhibit 9, also gave the cause of death as drowning. 

The defendant paid the face amount of each policy to the widow, but refused 
to pay the double indemnity. 

Plaintiff was appointed administratrix of the estate of her husband on July 
15, 1931, whereupon these actions were instituted. The sixth paragraph of each 
complaint alleges that the insured died “from accidental drowning.” The fifth 
paragraph of each answer alleges, upon information and belief that death “was 
the result of self destruction.” The amendment rider provides: “No accidental 
death benefit will be paid if the death of the insured is the result of self-de- 
struction, whether sane or insane, nor if death is caused or contributed to, di- 
rectly or indirectly, or wholly or partially by disease or by bodily or mental in- 
firmity ‘9 

We are to determine whether the death was accidental, or whether Mandi 
committed suicide, sane or insane. Each of the parties has his own burden, un- 
der the pleadings. If there be no affirmative evidence either way, there must 
be judgment for the plaintiff. 

[1-3] Plaintiff’s case was duly established prima facie. The eighth paragraph 
of each complaint alleges that proofs of death were furnished to the defendant, 
and this is admitted by the first paragraph of each answer. After introducing 
the proofs of death as furnished to defendant, plaintiff rested. (Smp. 10.) There 
is no dispute that death was caused by drowning. There is no direct evidence 
that Mandi’s death was accidental, suicidal, or felonious. Defendant concedes 
that it was not murder. The badly decomposed condition of the body, when 
found, merely indicates that it must have been in the water for a long time. 
For the purpose of plaintiff’s prima facie case, direct proof of accident is lack- 
ing. But suicide will not be presumed. Where the cause of death was either 
accident or suicide, and there is no evidence explaining the cause, the law pre- 
sumes that the death was accidental. This is the “well-established presumption” 
of law which supports plaintiff’s prima facie case. Weil v. Globe Indemnity Co., 
179 App. Div. 166, 166 N. Y. S. 225; Mallory v. Travelers’ Insurance Co., 47 N. Y. 
52,7 Am. Rep. 410; 8 Couch Insurance, § 2230, pp. 7240-7242. The medical cer- 
titcate shows that deceased had disappeared from home on January 19, 1931, 
thr>> months before the body was found. There is a presumption that one who 
has disappeared has rot committed suicide. 8 Couch Insurance, § 2230, p. 7243; 
L-adon yv. Preferred Acc. Ins. Co. of N. Y., 43 App. Div. 487, 488, 60 N. Y. S. 188, 
189. In the case just cited, it was held that “Death by drowning is a death pro- 
duced by external and violent means.” 

[4] The presumption goi.ug to the aid of plaintiff’s prima facie case, it was 
thus established that the drowning was accidental. The burden then shifted to 
defendant to show, under its answer, that death was caused by self-destruction. 
In support of this affirmative defense, it was shown that deceased had been com- 
mitted to the Central Islip State Hospital, where he had remained from August, 
1929, to January, 1930, at which time he was paroled; that he did not live with 
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his wife and children; that he only worked part of the time; that he lived alter- 
nately with some friends, the Shins, or alone; that towards the end of 1930, he 
returned to his family. At that time, he received a letter from Bellevue asking 
him to call for examination, but he did not want to go. About the same time, 
one of his children died. Mr. Shin advised him to go to Bellevue, and gave him 
a quarter for carfare. On the morning of January 9, 1931, he left the 
Shin home. He went back two days later, and left again on Sunday 
morning, January 11th. (Smp. 51.) Mrs. Shin testified that on: that morning 
just before he left he said: “I no go back Central Islip any more, I feel like dead, 
you don’t see me no more, she no come back, said goodbye, no see me no more.” 
(Smp. 52.) She did not see him after that. That then he kissed the Shin chil- 
dren, which he had never done before, and went away. (Smp. 57, 58). Miss 
Anna Shin testified that when Mandi left he said “we would not see him alive 
any more.” (Smp. 61.) But, three days later, while she was going to school, 
she saw him again and asked him to go over to the house for supper, but he re- 
fused, saying that they were “good people and he would not bother them any 
more, he would not come back.” (Smp. 62.) Miss Shin also said that the night 
before Mandi went away she heard him tell her mother that “we would not see 
him alive,” and “in the morning he said the same thing.” (Smp. 63.) On cross- 
examination, the fact that although Mandi went away saying that he would 
not be seen alive any more, yet he was again seen alive three days later, was fur- 
ther developed. The girl then testified that Mandi had said that he would not 
go back to her house because he feared that the hospital people were going there 
looking for him. Further, that Mandi had said that he should have died instead 
of his little boy; that he would rather die; that he was not in good health, but 
that he said, “Nothing will happen, it won’t be anything wrong.” (Smp. 68.) 

This was all of the testimony adduced by the defendant upon the question of 
suicide. 

[5, 6] Plainly, those circumstances fall short of establishing the theory of 
suicide. While circumstantial evidence may be relied upon to overcome the pre- 
sumption of death by accident; yet the rule is that the evidence must be such as 
to leave no other reasonable hypothesis than that of suicide, or, in other words, 
that the facts must exclude every reasonable hypothesis of natural or accidental 
death. 8 Couch, § 2230, p. 7243, note 45 and § 2231 p. 7252. It is also held that 
the presumption against suicide is strong and may not be overthrown, except by 
evidence that is clear, cogent, and convincing. (Idem.) The presumption which 
the law indulges in that a person will not take his own life is so strong, that 
“where the facts and circumstances are as consistent with death from negligence, 
by accident, or homicide, as by suicide, the presumption is against suicide.” 
White v. Prudential Insurance Co., 120 App. Div. 260, 262, 105 N. Y. S. 87, 88; 
Herschkowitz v. Mutual Life Ins. Co. of New York, 93 Misc. Rep. 522, 157 N. Y. 
S. 436; Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 
308. 

[7] Tested by the above rules, it seems to me that the evidence introduced 
on behalf of the defense is totally insufficient to overcome the presumption, and 
raises no question of fact. The material circumstances are not essentially differ- 
ent from those which were present in the drowning case of Landon v. Preferred 
Acc. Ins. Co. of N. Y., supra, and Washburn vy. National Acc. Society, 57 Hun, 
585,10 N. "Y.-S. 306. 

The facts in the case at bar are different from those in Lindblom v. Metro- 
politan Life Ins. Co., 210 App. Div. 177, 205 N. Y. S. 505, in which death was 
caused by carbolic poisoning. The element of accident was there supplied by 
plaintiff’s affidavit; whereas in the present case it is established by the presump- 
tion of law. 

However, defendant, although having moved to dismiss at the close of the 
plaintiff’s case (Smp. 11), failed to renew the motion when both sides rested. 
The failure to do so creates a conclusive presumption that there is a question of 
fact; defendant thereby having waived any right to have the complaint dismissed 
as a matter of law. Greenspan v. Newman, 37 Misc. Rep. 784, 76 N. Y. S. 894; 
Clements v. Beale, 53 App. Div. 416, 65 N. Y. S. 1093; Hopkins v. Clarke, 158 N. 
Y. 209, 53 N. E. 27; McCarthy v. Prudential Ins. Co. of America, 252 N. Y. 459, 
465, 169 N. E. 645. 





Life] Hill v. Lexington Council No. 21, Jr. O. U. A. M. 293 


Upon the whole case, therefore, there will be judgment for plaintiff in each 
of the three actions for the respective amounts demanded, with interest and 
costs. 


HILL v. LEXINGTON COUNCIL No. 21, JR. O. U. A. M. No. 414. 
Supreme Court of North Carolina. May 11, 1932. 
164 Southeastern Reporter 21. 
1, INSURANCE. 


Under by-laws, where no notice to pay arrears or suffer suspension was 
given to member of fraternal insurance society, or other action taken, he was 
member at time of death. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

2. INSURANCE. 

Issuance by financial secretary of fraternal insurance society of receipt in 
full for dues to sick member more than thirteen weeks in arrears held waiver of 
forfeiture provisions of by-laws. 

Constitution of fraternal insurance society provided that member in 
arrears for thirteen weeks or more should forfeit all rights and benefits, 
except right to admission in council chamber. However, notice provided 
for had never been given, no demand for payment had been made, and 
no other action by either the society or its secretary had ever been taken. 
Powers committed by the lodge to the financial secretary were compre- 
hensive, constituting him its sole agent for collecting and receipting for 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Appeal from Superior Court, Davidson County; A. M. Stack, Judge. 

Action by Mrs. Ed Hill against Lexington Council No. 21, Jr. O. U. A. M. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 


The evidence tended to show that Ed Hill was a grade B member of Lex- 

ington Council No. 21, Jr. O. U. A. M. On May 16, 1927, Ed Hill was taken 
to a hospital and operated on for appendicitis. He died on July 23, 1927. The 
evidence further tended to show that C. L. Leonard was the financial secretary 
of defendant council, and had held such position for thirteen years. The evi- 
dence further tended to show that on July 22 a brother of the deceased paid 
to said secretary the sum of $3.05, lodge dues, and that said secretary accepted 
the money and issued a receipt in full therefor. The secretary testified that the 
money was paid on July 23, the day of the death of deceased. He said: “Mr. 
Roy Hill did not tell me he was dead when he paid me, but still seriously sick.” 
Roy Hill testified that he told the secretary at the time of making the payment 
that his brother was not expected to live. Article 8, section 3, of the Constitu- 
tion of defendant, provides: “A member of this Council who is thirteen weeks 
or more in arrears for dues, forfeits all his rights and privileges, except that of 
being admitted into the council chamber during its sessions.” Article 10, section 
4, of said Constitution, provides: “Any brother who is thirteen weeks or more 
in arrears for weekly dues shall not be entited to any sick benefits nor shall he, 
in case of death, be entitled to funeral benefits.” Article 4, section 4, of the 
by-laws, provides: “A member of this Council, who is thirteen weeks or more 
in arrears for dues, forfeits all his rights and privileges except that of being 
admitted into the chamber council during its sessions,” etc. Article 6, section 9, 
of the by-laws, provides: “Any member suffering himself to become indebted 
to this council for thirteen weeks or more shall not be entitled to benefits until 
all arrearages are paid in full.” 
_ The jury found that the deceased, Ed Hill, was more than thirteen weeks 
in arrears in May, 1927, when he went to the hospital, and that he died on 
July 23, 1927, and that at the time of his death the deceased was a member in 
good standing. 

The verdict awarded $300 to the widow of the deceased. 

From judgment upon the verdict, the defendant appealed. 
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A. J. Newton and Phillips & Bower, all of Lexington, for appellant. 

H. R. Kyser, of Thomasville, for appellee. 

BrocpEN, J. 

Did the act of the financial secretary in accepting the payment of dues 
from a delinquent member, with notice that the member was in the hospital and 
seriously sick at the time, constitute a waiver of the by-laws. and constitution 
of defendant council? 

[1, 2] The constitution defines the duty of the financial secretary as follows: 
“It shall be the duty of the financial secretary to keep just and true accounts 
between the Council and its members, receive all moneys due the Council for 
dues, credit the amounts paid, and pay the same over to the treasurer im- 
mediately, if present, taking his receipt for the same. He shall at the first meeting 
of the term make for the Council a full report of all moneys received during the 
previous term; also a list of members in arrears and keep his books and papers 
at all times ready for inspection by the trustees. He shall perform such other 
duties as Council or his office may require of him, and shall give such bond as 
may be provided in the by-laws.” Article 8 of the by-laws provides, in substance, 
that, when a member is thirteen weeks or over in arrears, notice shall issue to 
such member by the financial secretary that, unless a sufficient amount of the 
arrearage is paid so as to reduce the arrearage to less than thirteen weeks, such 
member will be suspended. No such notice was given to the deceased, and no 
action was taken by the lodge; hence the deceased was a member of the lodge 
at the time of his death, although, of course, to be a member in good standing, 
it was necessary that his dues should not be more than thirteen weeks in 
arrears. Therefore, the sole question is whether the acceptance of the premiums 
by the financial secretary and the receipt in full given by him with full knowledge 
that the deceased was then in the hospital and seriously ill constitutes a waiver 
of the by-laws. This court has spoken upon the subject in Clifton v. Ins. Co., 
168 N. C. 499, 84 S. E. 817, 818. Brown, J., writing, said: “The insurer may 
waive such conditions, and the unqualified, unconditional receipt of a past-due 
premium is a waiver.” It was held in the Foscue Case, 196 N. C. 139, 144 S. E. 
689, that a soliciting or collecting agent of an insurance company had no 
authority to waive the payment of premiums or to extend the time of payment; 
but the case at bar involves the authority of an executive officer of defendant. 
The powers committed by the lodge to the financial secretary are broad and 
comprehensive, constituting him the sole agent for the defendant for collecting 
premiums and giving receipts therefor. Consequently the instruction of the trial 
judge to the jury cannot be held for error. 

The.defendant relies upon Page v. Junior Order, 153 N. C. 404, 69 S. E. 414, 
416. It is to be noted, however, in that case that the lodge had duly established 
a rule to the effect “that the standing of a member in default shall not be re- 
stored by the payment of back dues during his sickness or disability.” This rule 
so declared was an express limitation upon the power of the financial officer of 
the lodge to receive past-due premiums. No such restriction appears in the by- 
laws of the present defendant; hence the salutary principles announced in the 
Page Case, and the Wilkie Case, 151 N. C. 527, 66 S. E. 579, do not apply. 
Perry v. Ins. Co., 132 N. C. 283, 43 S. E. 837; Foscue v. Ins. Co., supra. 

Affirmed. 


MID-CONTINENT LIFE INS. CO. v. HOUSE. No. 21344. 
Supreme Court of Oklahoma. April 5, 1932. 
Rehearing Denied April 26, 1932. 

10 Pacific Reporter (2d) 718. 


1. INSURANCE. 

Provision in application for life insurance requiring insured to be in good 
health at time of delivery of policy is for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE. 

Whether insured is in good health at time of delivery of life policy depends 
upon particular facts and circumstances. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
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3. INSURANCE. 

Whether insured is in good health at time of delivery of life policy is 
generally question of fact for jury or court. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4, INSURANCE. 

Insurer, in action on life policies, asserting that insured was not in good 
health at time policies were delivered, has burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
5. INSURANCE. ; 

Evidence held to support finding that insured, at time of delivery of policies, 
was in good health, as required by provision in applications. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 


1. In an application for insurance which provides that the company shall 
not incur any liability upon said application until the policy has been issued by 
the company and the first premium has actually been paid to and accepted by the 
company and the policy has been accepted by said insured during her life time 
and good health, held: That such a provision is for the benefit of the insurer 
to protect such company against a contingency which might arise in that interim 
during which the insured might become seriously ill, suffer a severe injury 1m- 
pairing her health, and to guard against the delivery of such policy in the event 
of the death of the insured. 


2. Whether a person is in good health as that term is used in its ordinary 
meaning at the time of the delivery of an insurance policy must depend upon the 
facts and circumstances of each given case, and cannot be determined by any 
general rule. Such questions are for the determination of a jury or the court 
sitting as a jury as the trier of the facts. 

3. When a life insurance policy containing such a provision as set forth in 
paragraph 1 of the syllabus has been delivered and the first premium paid, the 
burden of proof is upon the defendant insurance company to prove that the 
policy was delivered while the insured was not in good health. 

4. Record examined: held that the evidence is sufficient to support the verdict. 

Appeal from District Court, Coal County; P. L. Gassaway, Judge. 

\ction by Lloyd C. House against the Mid-Continent Life Insurance Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

\ffirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 


_ Trice & Davison, of Ada, and Ramsey & Howell, of Coalgate, for defendant 
in error. 


McNEI., J. 


This is an appeal from a judgment rendered by the district court of Coal 
county, Okl., in favor of the plaintiff, Lloyd C. House, against the defendant, 
Mid-Continent Life Insurance Company. The parties will be referred to as they 
appeared in the trial court. 


The plaintiff brought the action against said defendant upon two policies of 
life insurance in the total sum of $10,000, issued by said defendant upon the 
life of Etta E. House, the wife of said plaintiff, said plaintiff being the bene- 
ficiary named in said policies. ’ 

_ Thee defendant resisted payment on said policies and relied upon two de- 
tenses: (1) Fraud in the procurement of said policies; (2) that the assured 
was not in good health at the time the policies were delivered to her. 


In reference to the first defense, defendant alleges that the policies sued upon 
were issued by the defendant to Etta E. House, the wife of plaintiff, upon her 
Written application therefor, in which application the said Etta E. House falsely 
and fraudulently set forth that at the time of the execution and delivery thereof 
to said defendant the said Etta E. House was in good health; that at the time 





296 The Insurance Law Journal, Vol. 79 [Aug., 1932 


of the execution and delivery of said application the said Etta E. House well 
knew that she was suffering from a disease which she then knew, or could 
have known by the exercise of reasonable diligence, to be a cancer; that said 
application was made and furnished to said defendant with the intent and pur- 
pose of inducing said defendant to issue to said Etta E. House the policies of 
insurance in question, and for the purpose of insuring her against disability or 
death by reason of a disease with which she knew she was afflicted, or could 
have known by the exercise of reasonable diligence. 


As to the second defense, defendant alleged that, under the terms and pro- 
visions in each of said policies, said Etta E. House expressly agreed that said 
defendant should not incur any liability upon said applications until said polices 
had been issued by said defendant and the first premiums thereon had actually 
been paid and until said policies had been delivered to and accepted by the said 
Etta E. House, during her lifetime and in good health; that at the time of the 
delivery of the policies in question the said Etta E. House was not in good 
health, but was afflicted with a disease which caused her death: that by reason 
thereof said policies of insurance did not go into force and effect at the time 
of the delivery thereof, and were null and void thereafter and null and void 
at the time of the death of the said Etta E. House. Defendant prayed that the 
plaintiff take nothing against said defendant, and that the policies be canceled by 
reason of the foregoing facts and the breach and violation of the terms and 
provisions set forth in said policies. 


It appears from the record that the defendant company had _ previously 
solicited insurance on the life of said decedent; that the deceased had an inde- 
pendent income of her own from investments and salary, in about the sum of 
$300 a month, and that her husband was carrying one policy of life insurance 
in the amount of $10,000 in the defendant company, and another policy of like 
amount in the New York Life Insurance Company, in both of which the said 
Etta E. House was made the beneficiary; that the insurance agent for the 
defendant company went to Coalgate after he had been called over the telephone 
by Mr. House, the plaintiff, who inquired as to when he was coming to Coalgate. 
The agent called the following day, at Coalgate, but did not find Mr. House and 
went to the bank where Mrs. House worked, and she informed him that she 
had decided to take out some insurance. The said agent of the company testified 
that he did not know the business about which Mr. House had called him; that, 
on the night of December 6, he took the applications for the policies in question 
and informed the deceased that it was necessary for her to go to a doctor for 
an examination. Dr. Hipes examined the deceased for the company and stated 
in his report to the company that he unreservedly recommended the applicant as 
a first-class risk; that he was satisfied as to the substantial correctness of all 
the answers of the applicant; and that he had reviewed all answers and care- 
fully examined the assured. Said agent, who resided at Oklahoma City and was 
formerly a resident of Coalgate, mailed the policies in question to the deceased, 
and testified that the same should have reached the deceased on the morning of 
December 27th. 

It further appears from the record that the insured was about forty-five 
years of age, active and vigorous in her work, engaged at the time as assistant 
receiver in several failed banks, and also assisted her husband in the theater and 
garage business; that her health had always been good; that on the evening oi 
the 27th of December, 1928, while deceased was hanging some picture frames 
at the theater, she informed her husband that she had a catch in her arm; that 
after they went to their home that evening the deceased took a bath; that after 
she had finished her bath she came to the room where plaintiff was lying down, 
and for the first time informed him she had a lump on her right breast, which 
was about the size of a small pecan. The record does not show that she ever 
knew of its presence before this time. 


The record shows that the insured was a Christian Scientist and had followed 
this form of belief for a period of about twenty-five years; that she and the 
plaintiff had been married for a period of about twenty-two years; that plaintiff, 
after he had been informed by the deceased in reference to the lump in her 
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breast, went with the deceased to McAlister on the following day, December 28, 
to consult Dr. Willour; that deceased received no medical treatment, but left 


on February 5, 1929, for Boston to the Christian Scientist Benevolent Association ; 
that the insured died on May 10, 1929. 


Counsel for defendant group all of their assignments of error under one 
proposition as follows: 


“That the provision in the application as follows: “That the company shall 
not incur any liability upon this application until the policy has been issued by 
the company and the first premium has actually been paid to and accepted by 
the Company or its authorized agent and the policy has been delivered to and 
accepted by me during my lifetime and good health’ constitutes a condition 
precedent to any liability under the policies, regardless of whether or not Etta 
E. House knew of the malady with which she was then afflicted, and that since 
the evidence conclusively established that the insured must have been afflicted 
with such malady long prior to the making of the application and to the issuance 
or delivery of the policies, the same never came into force or effect, but were 


void instruments at the time of their issuance and delivery, and at all times 
thereafter.” 


Two defenses were interposed on behalf of the defendant. The first defense 
was based upon fraud in the procurement of the policies by the insured making 
willful misrepresentations in her application for said policies, with the intent and 
purpose of inducing the defendant to issue said policies. As to this defense 
counsel for defendant admit knowledge was a necessary element. In their brief 
they state: 

“The first defense above admittedly was not established. It was impossible 
for defendant to develop any evidence’ whatever to establish knowledge on the 
part of Mrs. House that she had a lump in her breast the size of a hickory nut 
at the time she made the application, or at the time she received the policies, 
regardless of the seeming impossibility that any one of reasonable intelligence 
could be so afflicted and not know it. * * * 

“It is sufficient to state that the defendant was unable to produce any direct 
evidence tending to establish knowledge on her part of her then condition 


“However, it is the earnest contention of the defendant that its motion for 
a directed verdict should have been sustained because the evidence conclusively 
established that the insured, as a physical necessity, must have been afflicted 
with the fatal disease of cancer for a period of from four months to one year 
before the policies in question were applied for or issued, and that by reason 
thereof, the condition precedent of good health at the time of the delivery of 
the policies did not exist, and that therefore, the policies never became binding 
contracts of insurance.” 

[1] In view of the fact that defendant admitted that its first defense in 
reference to making misrepresentations in the application for the policies in 
question, with the intent and purpose of inducing the defendant to issue said 
policies, because said deceased had a disease with which she knew she was af- 
flicted, or could have known with the use of ordinary diligence, was not estab- 
lished, the remaining question raised by the pleadings was whether or not the 
policies were delivered to and accepted by the insured during her lifetime and 
good health. The defendant company contends that Mrs. House was not in good 
health at the time the policies were delivered to her, and that such a provision 
in the policy was a condition precedent and binding upon the insured. The appli- 
cation for each of the policies provides as follows: 

“IT declare, on behalf of myself and of any person who shall have or claim 
any interest on any policy issued herein; (1) That the Company shall not incur 
any liability upon this application until the policy has been issued by the Com- 
pany and the first premium has -ctually been paid to and accepted by the com- 
pany or its authorized agent, and the policy has been delivered to and accepted 
by me during my lifetime and good health.” 


The questions and answers in reference to the health of decedent are, in 
part, as follows: 
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“5. What, if any, changes in occupation or residence have you made, been 
advised to make or contemplate making on account of your health? None. 

“11. Name below all causes for which you have consulted a physician in the 
last ten years: Illness, Number of Attacks. Date. Severity and Duration? A. None. 

“12. Are you now in good health, as far as you know and believe? A. Yes, 

“13. Has any medical examiner or physician, formally or informally, expressed 
an unfavorable opinion as to your insurability or health? A. No. 

“14. Have you ever had, or been advised to have, any surgical operation? 
A. No. 

“15. Have you ever been under observation, care, or treatment in any hos- 
pital, sanitarium, asylum, or similar institution? A. No. 

“16. Has your weight increased? A. No, or decreased * * * in the past 
three years? If so, how much, and cause? * * * 

“22. (h) Have you ever had any tumor, or disease of the breast, womb or 
ovaries? * * * No.” 

Each of said policies provided: “This policy and the application therefor, a 
copy of which is attached hereto, constitute the entire contract between the 
parties. All statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties, and no such statement shall void 
this policy unless it is contained in such application.” 

Our court in the case of New York Life Insurance Co. v. Stagg, 95 Okl. 
252, 219 P. 362, 364, said: “Where a policy of life insurance provides that all 
statements made by the insured shall, in the absence of fraud be construed as 
representations and not warranties, in order for misrepresentations made by the 
insured in an application to avail the insurer as a defense it must show, not only 
that the statements were not true, but that they were willfully false, fraudulent, 
and misleading, and made in bad faith.” 

The rule announced therein has been followed by this court in the following 
cases: New York Life Insurance Co. v. Clark, 110 Okl. 31, 235 P. 1081; New 
York Life Ins. Co. v. Smith, 133 Okl. 256, 271 P. 1037, and New York Life 
Ins. Co. v. Carroll (Okl. Sup.) 7 P.(2d) 440. 

Section 6728, C. O. S. 1921, provides as follows: “In any claim arising under 
a policy which has been issued in this State by any life insurance company, 
without previous medical examination or without the knowledge and consent of 
the insured * * * the statement made in the application shall, in the absence 
of fraud, be deemed representations and not warranties. * * *” 

The policies in question specifically prescribe that all statements made by the 
insured shall, in the absence of fraud, be deemed representations and not war- 
ranties. Under the contract of insurance the decedent did not warrant her con- 
dition, but specifically provided that the representations she made therein in the 
absence of fraud should be deemed representations and not warranties. In insur- 
ance law the word “warranty” and the term “condition precedent” are often 
used interchangeably. Salts v. Prudential Ins. Co., 140 Mo. App. 142, 120 S. W. 
714; Mutual Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 
649. 

[2-4] In the case of Inter-Southern Life Ins. Co. v. Ransom, 149 Ark. 517, 232 
S. W. 754, there was a similar provision to those in the policies in question: 
“* * * That no contract of insurance shall be deemed made, and no liability 
on the part of said company shall arise, until a policy shall be issued and be 
delivered, * * * and the first premium thereon actually paid, all during my 
lifetime and while I am in good health, * * *” In that case it was contended 
by the insurance company that the above provisions constituted a warranty and 
was in the nature of a condition precedent to any effective contract of insurance. 
The Supreme Court of the state of Arkansas in that case said: 

“We believe that such a construction is contrary to our own cases, and the 
law generally upon the subject. * * * Similar provisions are usually found 
in all standard applications for policies of insurance, and are inserted for the 
benefit of the insurer. The provision above quoted was wholly for the benefit 
of the appellant. There is nothing in the language used to constitute a warranty 
on the part of the assured, or a condition precedent to a binding contract ol 
insurance. 
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“In American Life & Accident Association v. Walton, 133 Ark. 348, 202 
S. W. 20, we stated the law upon this subject as follows: 

“‘The doctrine of warranty, in the law of insurance, is one of greater rigor, 
and frequently operates very harshly upon the assured, and courts will never 
construe a statement as a warranty unless the language of the policy is so clear 
as to preclude any other construction.” 

Our statute prescribes that, in the absence of fraud, all statements made by 
the insured shall be deemed representations and not warranties. The court in- 
structed the jury upon the issue of whether or not the insured was in good 
health at the time the policies in question were delivered. It would be difficult 
to determine such a question by any strict or general rule. Whether a person is 
in good halth as that term is used in its ordinary meaning depends upon the facts 
and circumstances gleaned from the evidence in each particular case. The burden 
of showing that the insured was not in good health, at the time the policies in 
question were delivered, was upon the defendant to prove to the satisfaction of 
the jury. Federal Life Insurance Co. v. Roberts, 90 Okl. 252, 216 P. 426. See 
also: Sovereign Camp of Woodmen of the World v. Jackson, 57 Okl. 318, 157 P. 
92, L. R. A. 1916F, 166; National Council Knights and Ladies of Security v. 
Owen, 61 Okl. 256, 161 P. 178; Barnes v. Fidelity Mutual Life Association, 191 
Pa. 618, 43 A. 341, 45 L. R. A. 264; Tobin v. Modern Woodmen of America, 
126 Mich. 161, 85 N. W. 472; Hines v. Kansas City Life Insurance Co. (Tex. 
Civ. App.) 260 S. W. 688; Packard v. Metropolitan Life Insurance Co., 72 
N. H. 1, 54 A. 287; Johnson vy. Modern Woodmen of America, 160 Ill. App. 37. 
The defendant failed to sustain this burden. 

In the case of Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 
1017, 1021, this court quoted with approval from the case of Greenwood vy. Royal 
Neighbors, 118 Va. 329, 87 S. E. 581, Ann. Cas. 1918D, 1002, and said: 

“*The phrase, “good health,” as used in its common and ordinary sense by a 
person speaking of his own condition, undoubtedly implies a state of health un- 
impaired by any serious malady of which the person himself is conscious. He does 
not mean that he has no latent disease of which he is wholly unconscious. If 
by the phrase “good health’ an insurance company desires to exclude every 
disease, though latent and unknown it must do so by distinct and unmistakable 
language.’ 

“It is doubtless competent for a life insurance company in its policies to 
take the expression ‘sound bodily health’ out of its commen meaning and make 
it exclude every disease, whether latent and unknown or not (assuming that 
any person’ would ever accept a policy of that kind), but it must do so in 
distinct and unmistakable language. The mere statement by a party that he war- 
rants himself to be in sound bodily health is not sufficient. Greenwood v. Royal 
Neighbors, supra. ‘Good health means apparent good health, without any osten- 
sible or known or felt symptom of disorder, and does not exclude the existence 
of latent unknown defects.’ ” 

In the case of Johnson v. Modern Woodmen of America, 160 Ill. App. 37, 
the Appellate Court of Illinois says: “The law does not require that in order 
to be in ‘good health,’ Johnson, when reinstated, should have been in perfect 
health. It has repeatedly been held that the term ‘good health,’ in referring to 
life insurance, and representing that the insured is in good health, is a compara- 
tive expression, and does not mean absolute perfection. If the person enjoys 

h health and strength as to justify a reasonable belief, on the part of himself 
and others, that he is free from serious organic trouble, or from symptoms cal- 
culated to cause a reasonable apprehension of such derangement, and if to ordinary 
observers and outward appearance his health is reasonably such that he might, 
with ordinary safety, be insured, and upon ordinary terms, the requirement of 
‘good health’ is satisfied.” 

The trial court, at the request of the defendant, gave to the jury the follow- 
ing instruction: “You are further instructed that if you find by a fair preponder- 
ance of the evidence that Etta E. House, was not in a state of good health at 
the time of the delivery of the policies, then and in that event you return your 
verdict in favor of the defendant regardless of whether she knew or did not 
know of her condition; and in this connection, by ‘good health,” is meant free 
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from any serious illness or malady such as has the tendency to shorten human 
life.” 


We are of the opinion that this instruction was more favorable to the de- 
fendant than the defendant was entitled under the rule announced by this court 
in the Stagg, Clark, Smith and Carroll Cases, supra, by reason of the provisions 
of our statute and the contract entered into in reference to all statements being 
representations and not warranties. The real purpose of the provisions of the 
policy, to wit: “That the company shall not incur any liability upon this applica- 
tion until the Policy has been issued by the Company and the first premium has 
actually keen paid to and accepted by the Company or its authorized agent and 
the policy has been delivered to and accepted by me during my life time and 
good health,” is for the benefit of the insurance company, for the purpose of 
protecting the insurance company from the date of the issuance of the policy and 
its delivery to the assured by reason of any new element of risk on account of a 
change in the condition of the applicant occurring after the company’s investiga- 
tion has been made. If there are provisions in any insurance policy which “are 
reasonably subject to conflicting interpretations * * * [they] must be con- 
strued strictly against the company. They must be given such a construction as 
will effectuate and sustain, rather than defeat, the object of parties in entering 
into them.” Mumaw v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 119 
N. E. 132, 134. It is to be observed that this provision of the contract does not 
date from the date of the application, but it is from the issuance of the policy 
to the time of the delivery of the same to the insured. 


In the case of Priest v. Kansas City Life Insurance Co., 116 Kan. 421, 227 
P. 538, 541, the Supreme Court of Kansas said: “The policy contained the 
familiar provision that it should not take effect ‘unless the applicant is in good 
health at the time of its delivery.’ We do not interpret this to mean that no 
contract of insurance results if the insured at the time he made his application 
suffered from an ailment of which he was not conscious and which still existed 
when he received the policy. Where without misrepresentation on the part of the 
applicant an insurance company after due investigation accepts the risk, and a 
post mortem examination reveals that the seeds of a fatal disease existed before 
the acceptance, the clause referred to will not avail to defeat the collection of the 
policy. Although a different view is sometimes taken we consider its purpose and 
effect to be to protect the company against a new element of risk through a 
change in the condition of the applicant, cccurring after the company’s investi- 
gation had been made.” 


In New York Life Insurance Co. v. Smith, 129 Miss. 544, 91 So. 456, the Su- 
preme Court of Mississippi said: “Where an application for a life insurance pol- 
icy, which by its terms became a part of the contract of insurance, provides, 
among other things, that the policy applied for shall not take effect until de- 
livered to and received by the insured during his lifetime, ‘while in good health,’ 
and the evidence shows that the insured, although not in good health, was in the 
same condition of health at the time of the delivery of the policy as he was at 
the time of his application therefor, the said provision in the application was not 
violated, because it only meant that the defendant’s health had not undergone 
any change between the date of the application for and the delivery of the 
policy.” 

In the case of Fairfield v. Union Life Ins. Co., 196 Ill. App. 7, it was said: 
“The defendant placed in evidence the applications of the insured for the policies 
in question and the record of the examination made by its medical examiner in 
connection with said applications. The obvious purpose of propounding the ques- 
tions in the applications, and of making a medical examination of the insured 
before issuing the policies, was to determine his general state of health at that 
time. That the defendant considered the health of the insured satisfactory 1S 
evidenced by the delivery of the policies and the acceptance of the first year’s pre- 
miums. The record herein shows that a period of time elapsed between the date of 
the applications and the medical examination above referred to, and the delivery of 
the policies. It is fair to presume that this situation arises in almost every instance 
where the defendant issues a policy. In that interim the insured may have become 
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seriously ill or suffered a severe injury greatly impairing his health. It is therefore 
fair to presume that the provision that said policy ‘shall not take effect until the 
first premium has actually been paid to and accepted by the company and the policy 
delivered to and accepted by the insured while in good health,’ was intended to safe- 
guard the defendant against any contingencies that might arise during such interim, 
and not as a condition precedent for the plaintiff to aver and prove; and as there is 
no contention that such contingency has arisen in the case at bar, the provision 
here under consideration can have no application.” See, also, Metropolitan Life 
Ins. Co. v. Taylor’s Adm’r, 249 Ky. 549, 293 S. W. 1061; Metropolitan Life Ins. 
Co. v. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 194; National Life & Acci- 
dent Ins. Co. v. Jones, 230 Ky. 222, 18 S.W.(2d) 982; Etter v. National Life & 
Accident Ins. Co., 228 Ky. 399, 15 S.W.(2d) 242; Chinery v. Metropolitan Life Ins. 
Co., 112 Misc. Rep. 107, 182 N. Y. S. 555; Majoria Fairfield v. Union Life Ins. 
Co., 196 Ill. App. 7; New York Life Insurance Co. v. Smith, 129 Miss. 544, 91 So. 
456; Western & Southern Life Ins. Co. v. Davis, 141 Ky. 358, 132 S. W. 410; 
Mutual Life Ins. Co. of New York v. Hoffman, 77 Ind. App. 209, 133 N. E. 405. 
There is authority to the contrary, but we are of the opinion that such a pro- 
vision in the contract in question in reference to the delivery of the policy is 
for the purpose of protecting the insurance company against a risk which may 
arise between the time when the company has made its examination of the in- 
sured, and the time of the issuance and delivery of the policy, and that it was 
never intended that such a provision should constitute a warranty or a condition 
precedent to a binding contract of insurance. It frequently happens that in the 
interim between a physical examination and the date of the issuance and de- 
livery of the policy to the insured that the insured meets with some accident, be- 
comes seriously ill, or becomes deceased. In such event the insurance company 
should be protected against such contingencies, unless such conditions are 
waived on behalf of the insurance company. 

[5] In the instant case there is nothing in the record to indicate that there 
was any change in the condition of the deceased from the time of making her 
application to the time the policies were delivered to her. 

We consider it unnecessary to review the evidence in this case. The issues 
were joined, and all of the facts and circumstances were submitted to the jury 
under instructions which fairly presented the issues, but the law, given as ap- 
plicable thereto, was more favorable to the defendant than it was entitled to re- 
ceive, 

We find no prejudicial error, and the judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Cullison, Swindall, Hefner, Andrews, and 
Kornegay, JJ., concur. 

Riley, J., absent. 





HARVEY v. JEFFERSON STANDARD LIFE INS. CO. No. 13385. 
Supreme Court of South Carolina. April 13, 1932. 
164 Southeastern Reporter 6. 
1. INSURANCE. 


If there is any testimony tending to show waiver of forfeiture, issue of fact 
is made for jury, unless only one inference can be drawn from evidence, when 
question becomes one of law for court. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

_ Whether insurer, by accepting payment of overdue premiums with interest 
without requiring proof of insurability, intended to waive forfeiture of life pol- 
icy hield for jury. 

_ Intent to waive forfeiture of life policy was for jury, notwithstand- 

ing the insurer’s agent did not know that insured was ill, since it was not 

a question of waiving by the insurer of the physical condition of the in- 

sured at the time of the application for reinstatement, but of waiving the 

requirement of the policy for furnishing by the insured, as a prerequisite 

of reinstatement, of satisfactory evidence of his insurability. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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3onham, J., dissenting. 

Appeal from Common Pleas Circuit Court of Allendale County; D. S. Murph, 
Special Judge. 

Action by Mamie Sue Brant against the Jefferson Standard Life Insurance 
Company. The plaintiff having died, Lorena B. Harvey, as administratrix of the 
estate of Mamie Sue Brant, deceased, was substituted as plaintiff. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Brooks, Parker, Smith & Wharton, of Greenboro, N. C., and Thos. M. Boul- 
ware, of Barnwell, for appellant. 

Randolph Murdaugh, of Hampton, for respondent. 

STABLER, J. 

This is an action on an insurance policy for $1,000, issued by the defendant 
company on the life of one Willie Brant, who died June 25, 1929. A loan had 
been made on the policy, reducing the amount of the claim to $623, and interest 
thereon. Mamie Sue Brant, the beneficiary, and wife of the insured, died May 
26, 1930, and the respondent, Lorena B. Harvey, their only child, was appointed 
administratrix of the estate of her mother, and, as such, was duly substituted as 
plaintiff. The issue made by the pleadings is whether the policy was in force at 
the time of the death of the insured, or whether it had lapsed and the plaintiff 
was entitled only to a paid-up policy for $132. On trial of the case, defendant's 
motion for a directed verdict for that amount in favor of plaintiff was overruled 
by the court, upon the ground that there was evidence of waiver by the company 
of the forfeiture, which required the submission of the case to the jury. 

The main question presented by the appeal is, Did the defendant waive com- 
pliance with the following provision of the policy: “Should this contract lapse be- 
cause of default in any premium, or interest due on any loan, it may be reinstated 
at any time within three years after lapse, provided satisfactory evidence of in- 
surability be furnished the company, and all arrears with interest thereon be 
paid.” 

[1] It is elementary that forfeiture is not favored by the courts; it is also 
elementary that, if there is any testimony tending to show waiver of the forfei- 
ture, an issue of fact is made for the jury, unless only one inference can be drawn 
from the evidence, when the question becomes one of law for the court. 

Waiver has been frequently defined as “the voluntary relinquishment of a 
known legal right,” and is referable to the intention of a party as indicated by 
language or conduct. 

In 27 R. C. L. at page 908, we find: “To constitute a waiver within the defi- 
nitions already given, it is essential that there be an existing right, benefit, or 
advantage; a knowledge, actual or constructive, of its existence, and an inten- 
tion to relinquish it.” 

Such a provision as that above quoted is intended for the protection of the 
company, in the reinstatement of a policy after any lapse thereof, “because of 
default in any premium, or interest due on any loan.” Under such provision, 
the company has the legal right to require the insured, as a prerequisite to re- 
instatement of a lapsed policy, to furnish “satisfactory evidence of insurability,” 
and to pay “all arrears with interest thereon,” or, upon his failure to comply 
with either of these conditions, to deny reinstatement; of course, it could w aive 
the forfeiture of the policy by relinquishing its right to require a compli: ince with 
such provision. Did it do so in this case? 

W. J. Harter, a witness for the plaintiff, testified that he was engag 1 in 
business with Willie Brant, and that, at the request of Mrs. Brant, Willie's wife, 
he sent to the company a check for $59.76 in payment of the past-due premium 
and interest on the policy loan; that before mailing the check, he took up the 
matter with the company through its agents, Liles & Liles, at Orangeburg; that, 
upon information given him by them, he called the head office of the company 
at Columbia, S. C., and talked with its head manager at that place, a man by the 
name of Passmore; that Passmore told him the insured was in arrears with his 
policy in the sum of $59.76; that the witness asked him whether, if he would 
send the company that amount, it would renew Brant’s insurance and put him in 
good standing, and that Passmore replied that it would; that, pursuant to this 
conversation, he mailed to Passmore at Columbia a check payable to the company 
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for that amount, and that this check was received and deposited by the company, 
was returned to the bank upon which it was drawn, and was paid. 

[2] Passmore, as it appears from the evidence, was an agent of the company, 
located at Columbia, and duly authorized to receive renewal premiums, etc., and 
knew that Brant’s policy had lapsed for nonpayment of the premium. However, 
with knowledge of this fact, and with the further knowledge that the company, 
under the policy, had a right to require that the insured furnish satisfactory evi- 
dence of his insurability as a condition of reinstatement, he entered into negotia- 
tions with the insured, through Harter, for reinstatement of the policy, without 
requiring any evidence of insurability. In other words, the company, in effect, 
said to the insured through its agent, Passmore: “A forfeiture of the policy ex- 
ists by reason of your failure to pay the premium when due, and under its pro- 
visions, if you desire to be reinstated, we may require you to furnish us satis- 
factory evidence of your insurability, as well as to pay all arrears and interest 
thereon; but if you will pay the arrears with interest, we will reinstate the policy 
without requiring you to furnish any evidence of your insurability.” The 


ar- 
rears were paid pursuant to this ‘arrangement, and whether the company, by 
such acts and conduct, intended to waive the forfeiture of the policy, was an 


issue of fact for the jury. 


[4] It is urged, however, that, as Passmore did not know the insured was ill, 
there could be no waiver on the part of the company. This position is unsound, 
for the reason that it was not a question of waiving by the company of the phy- 
sical condition of the insured at the time of the application for reinstatement, 
but of waiving the requirement of the policy for the furnishing by the insured, 
as a prerequisite of reinstatement, of satisfactory evidence of his insurability ; 
whether in the form of a health certificate or otherwise. This is not a matter in 
equity but an action at law, in which matters of fact are for the jury; and the 
question presented to the court is not whether the jury reached a correct con- 
cusion under the evidence, but whether there was any testimony 
show waiver on the part of the company by its conduct, which would require 
the submission of that question to them; and, as we have indicated, there was 
unquestionably such testimony. Citation of authority is unnecessary, but see 
McManus v. Insurance Co., 96 S. C. 375, 80 S. E. 613; Powell v. Insurance Co., 
97 S. C. 375, 81 S. E. 654; Hightower v. Insurance Co., 121 S. C. 378, 113 S. E. 
478; Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172; Allen 
v. Insurance Co., 139 S. C. 41, 137 S. E. 214. 


We have examined the other questions raised by the appeal and find them 
to be without merit. 


The judgment of the circuit court is affirmed. 


Blease, C. J., and Carter, J., and G. B. Greene, Circuit Judg 
Bonham, J., dissents. 


tending to 


>, concur. 







BECKETT v. JEFFERSON STANDARD LIFE INS. CO. 
Supreme Court of South Carolina. May 9, 1932. 
164 Southeastern Reporter 130. 
1, INSURANCE. 
Where life policy is fairly susceptible of two different constructions, that 
construction favorable to insured will be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2, INSURANCE. 
Under provisions of life policy beneficiary held entitled to face of policy plus 


standard guaranty fund, even though insured died after end of premium paying 
period. 


Policy provided that insurer agreed to cumulate out of premiums 
paid for contract during renewal years a standard guaranty fund which 
at end of premium paying period would amount to legal reserve required, 
so that on expiration of term contract would become paid up for life 
thereafter for full face amount, and that, should death of insured occur 
‘during premium paying period, face of contract would be paid, and 
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addition thereto, standard guaranty fund would be returned in full to 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Common Pleas, Circuit Court of Hamptoa County; Philip H. 
Stoll, Judge. 

Action by Betsey Beckett against the Jefferson Standard Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Randolph Murdaugh, of Hampton, for appellant. 

George Warren, of Hampton, for respondeni. 

STABLER, J. 

On December 1, 1910, the defendant company insured the life of one John 
Beckett, a citizen of Hampton county, in the sum of $1,000, and agreed to pay 
that amount to Betsey Beckett, the beneficiary, “immediately on approval of the 
proofs of death of said insured during the term ending on the first day of 
December, nineteen hundred and eleven.” In the same immediate connection the 
company further agreed that, “if this contract shall be extended and continued 
in force in accordance with its provisions, the amount similarly payable at the 
death of the insured after said date shall be as shown in the table on the second 
page hereof, in the column marked ‘Total amount payable at death.’” 

We quote here also other pertinent provisions of the policy: 

“The Company hereby agrees to accumulate out of the premiums paid for 
this Contract during the renewal years, a Standard Guaranty Fund, which, at the 
end of the premium paying term, will amount to the legal reserve, required so 
that on the expiration of said term, this Contract will become paid up for life 
thereafter for its full face amount. Should the death of the Insured occur during 
the premium-paying period, the face of this Contract will be paid, and in addition 
thereto the Standard Guaranty Fund will be returned in full to the Beneficiary, 
so that the ‘Total Amount Payable at Death’ in any year during the continuance 
of this agreement will be as set forth in the Table below.” 

“No premium under this Contract will be due on or after the Ist day of 
December, 1930, when this Contract becomes fully paid up for its face amount 
of $1,000.00.” 

Beckett, the insured, died on January 19, 1931, a few weeks after the end 
of the twenty-year period. Proofs of his death were duly filed with the company 
by the beneficiary who claimed that she was entitled to $1,688, less the amount 
of any loan made on the policy; the company refused to pay this amount, taking 
the position that the beneficiary was entitled to only $1,000, less any loan made. 

This action was then brought by the plaintiff for the collection of her claim. 
Judge Stoll, who heard the case, without a jury, held that the policy was 
ambiguous, and that therefore the plaintiff was entitled to judgment for the full 
amount sued for. 

[1] The only question presented by the appeal is, Did the trial judge commit 
error in his construction of the policy? 

In 32 C. J. at page 1152, the writer says: “It is a cardinal principle of insur- 
ance law that a policy or contract of insurance is to be construed liberally in 
favor of insured and strictly as against the company. Stated more fully, the 
rule is that, where, by reason of ambiguity in the language employed in a_ policy 
or contract of insurance, there is doubt or uncertainty as to its meaning and tt 
is fairly susceptible of two interpretations, one favorable to insured and the other 
favorable to the company, the former will be adopted.” 

In Henderson v. Insurance Company, 96 S. C. 430, 81 S. E. 171, this court 
held: 

“By the plain principles of justice and good sense, if a company shall receive 
from an insured a payment of money in the form of a premium, then, it ought 
not to deny the protection it promised, except that be the plain agreement of the 
parties. 

“But if the agreement be not plain, but shall be fairy susceptible of two 
different constructions, that construction will be adopted which is favorable to the 
insured.” 
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In Rawl v. Insurance Company, 94 §S. C. 299, 77 S. E. 1013, 1014, 45 
L. R. A. (N. S.) 463, Ann. Cas. 1915A, 1231, the following was said: “If the 
meaning is doubtful, or the language is calculated to mislead, the courts will 
adopt the meaning most favorable to the maintaining of the liability.” 

In Bolt v. Life Insurance Company, 156 S. C. 117, 152 S. E. 766, 767, Mr. 
Justice Blease (now Chief Justice), in his concurring opinion, made these per- 
tinent observations: “An examination of many of our decisions, too numerous 
to even refer to here, will disclose that our court has made it the almost uni- 
versal rule to construe any clause of an insurance policy against the insurer, when 
there existed the least doubt as to the meaning of the language employed.” 

[2] With these principles of construction in mind, we turn to an examination 
of the insurance contract before us. The first annual premium was paid on 
December 1, 1910, at the time the policy was issued, and was sufficient to carry 
the insurance for a period or term of one year. If the insured had died during 
that time, the beneficiary would have been entitled to receive the face amount of 
the policy, $1,000. The contract on its first page provided, as above indicated, 
that, should the policy be kept in force, the amount payable at the death of the 
insured, after December 1, 1911, would be as shown in the table on the second 
page. Turning to the table referred to, we find given in the column designated 
the total amount payable at the end of the second to the twentieth year, in- 
clusive; the amount payable at the end of the twentieth year being $1,688. We 
think that these provisions of the policy may reasonably be construed to mean 
that this amount, $1,688, payable at the end of the twentieth year, was the fixed 
sum to which the beneficiary was entitled then or thereafter at the death of the 
insured. 

The appellant calls attention to the standard guaranty fund clause of the 
policy above quoted, and contends that it is clear from the wording of this 
provision that, in order for the beneficiary to receive the standard guaranty fund, 
the insured must die within the premium paying period, that is, within the 
twenty-year period; and cites authority to the effect that one clause in a contract 
should not be selected and construed to the exclusion of other clauses bearing on 
and affecting the same subject-matter, and at variance with it. The wording of 
this clause appears to support the appellant’s contention. As we have indicated, 
however, the ambiguity arises by reason of the fact that some of the provisions 
of the policy bear the interpretation contended for by the respondent, while the 
clauses relied upon by the appellant may reasonably be given a different con- 
struction. Therefore the trial judge properly adopted the meaning of the policy 
most favorable to the insured. 

The judgment of the circuit court is affirmed. 

Blease, C. J., and Carter and Bonham, JJ., concur. 


JOHNSON v. NEW YORK LIFE INS. CO. No. 13410. 
Supreme Court of South Carolina. May 16, 1932. 
164 Southeastern Reporter 175. 
1. INSURANCE. 


Life policy is not avoided by mere falsity of statements of fact, constituting 
representations only, in application. 
(For other cases, see Insurance, Dec. Dig. § 256[1].) 
2. INSURANCE. ee 
_ To avoid life policy for misstatement, constituting representation only, in ap- 
plication, insurer must show falsity, applicant’s knowledge and fraudulent inten- 
tion, materiality to risk, and insurer’s reliance thereon. 
(For other cases, see Insurance, Dec. Dig. § 253.) 
3. INSURANCE. ; ee 
_ As respects duty to direct verdict, facts justified conclusive presumption that 
insured knew falsity of statements in application for life policy, to effect that 
he had not consulted physician for alcoholism. 
Insured had within the five years preceding his application been 
treated by physicians for alcoholism on ten different occasions, on one of 
which he was confined in a hospital; and some of the periods of illness 
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lasted from one to four weeks. Insured, after admitting an occasional 

drink but denying excess during the last five years, denied consultation 

with physicians for certain ailments not including alcoholism, and then 
denied consultation or treatment for other diseases, except specified ones 
not including alcoholism. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. ‘ ; ; 

In application for life policy, representation which applicant knows or rea- 
sonably believes will influence insurer in fixing premiums or rejecting risk con- 
stitutes “material representation.” 

(For other cases, see Insurance, Dec. Dig. § 255.) 

INSURANCE. 

Intent in making representations in application for life policy is provable 
by applicant’s express words or by acts and circumstances. 

(For other cases, see Insurance, Dec. Dig. 665[3].) 

6. INSURANCE. 

Respecting fraudulent intent in making representations in application for life 
policy, signing of application containing allegedly false answers is not conclusive, 
as respects duty to direct verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 

In suit on life policy, to establish materiality of insured’s representation as 
to consultation with physician, testimony showing nature of disease about which 
consultation was had held admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

8. INSURANCE. 

In action on life policy, verdict should have been directed for insurer where 
only inference justified by undisputed facts was that policy was fraudulently 
procured. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Carter, J., dissenting. 

Appeal from Common Pleas Circuit Court of Barnwell County; Thos. S. 
Sease, Judge. 

Action by Emma Nettles Johnson against New York Life Insurance Com- 
pany. From an adverse judgment, defendant appeals. 

Reversed, with directions to render judgment for defendant. 

Thomas & Lumpkin, of Columbia, and Brown & Bush, of Barnwell, for ap- 
pellant. 

James A. Kennedy, of Williston, for respondent. 

STABLER, J. 

This action was brought by the plaintiff, as cobeneficiary, to recover under a 
policy of insurance alleged to have been issued by the defendant, New York Life 
Insurance Company, on the life of Leonard C. Johnson, her husband. Among 
other defenses, the company set up that the policy was void in its inception on 
account of fraudulent representations made by the insured to obtain the insur- 
ance. At the trial of the case defendant made a motion for a directed verdict on 
various grounds, one of which was, in effect, that the insured had consulted and 
been treated for alcoholism by at least two physicians within the five years pre- 
ceding the date of the application; that, although the insurer was entitled to 
know this fact, the insured concealed it from the company and its medical ex- 
aminer; and that such concealment rendered the policy void in its inception. 
The trial judge overruled the motion, and the jury rendered a verdict for the 
plaintiff. Defendant appeals, assigning numerous errors, among them being the 
refusal to direct a verdict on the ground above set out. 

We think the exception raising this point must be sustained. Part II of 
the application signed by the insured consists of a printed schedule of questions 
with the answers thereto written by the medical examiner in accordance with 
information given by the applicant. It contains the following: 
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“Q. How frequently, if at all, and in what quantity do you drink beer, wine, 
spirits, or other intoxicants? A. None. 

“Q. How frequently, if at all, and in what quantity have you drunk any of 
them in the past? A. An occasional drink. 

“Q. Have you within the last five years any of them to excess? A. No.” 

There are also questions as to whether insured had ever consulted a physi- 
cian for, or suffered from, any ailment or disease of the brain, nervous system, 
heart, blood vessel, lungs, skin, etc., to all of which questions the defendant’s 
answer was “No.” Then follows this question: “Have you ever consulted a 
physician or practitioner for any ailment or disease not included in your above an- 
swers?” (There are further inquiries as to the name of the ailment or disease, 
number of attacks, date, duration, severity, results, and, if within five years, name 
and address of every physician or practitioner consulted. 

The answer to this question was that insured had suffered one mild attack 
of influenza, of ten days’ duration, in 1918, and that he had been given two 
treatments with cold vaccine in 1928 and 1929, with good results, by Dr. Ritter. 

The next question is: “What physicians or practitioners, if any, not named 
above, have you consulted or been examined or treated by within the past five 
years?” (Along with the name and address of any such physician or practi- 
tioner, and the date of and reason for consultation, examination, or treatment, 
and the results.) The answer was “None.” 

[1, 2] Appellant does not contend that the answers to the medical exam- 
iner’s questions constituted warranties, but concedes that they were merely rep- 
resentations, and that, in order to avoid the policy, it must be shown that they 
were fraudulent. In this respect the case differs from Gambrill v. Insurance 
Co., 83 S. C. 236, 65 S. E. 231, in which it was held that a statement in the applica- 
tion that the insured had had no medical or surgical treatment in five years, if 
untrue, avoided the policy, since in that case the truth of the statement was 
warranted by the applicant. Where a statement of fact in an application is 
only a representation, its mere falsity is not sufficient to avoid the policy, its ma- 
teriality and the good faith of the applicant in making it being important con- 
siderations. Under the issues made in the case at bar, it would be necessary 
for the defendant to show that the statements in the application relied on to de- 
feat the policy were untrue, that their falsity was known to the applicant, that they 
were material to the risk and relied on by the insurer, and that they were made 
with intent to deceive and defraud the company. 

[3] Let us examine the record with reference to these questions. The undis- 
puted testimony shows that, during the five years immediately preceding the 
signing of the application, the insured had been treated by physicians for alco- 
holism on ten different occasions, on one of which he was confined to a hospital; 
that some of such periods of illness would last from one to four weeks; and that 
he was advised by one of the attending physicians to discontinue the use of al- 
cohol as the physician thought it would ruin his health. It is inconceivable that, 
under the circumstances, the insured did not know that his answer to the ques- 
tion as to whether he had consulted a physician, etc., was untrue. The case is 
different in this respect from Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 
215, 45 A. L. R. 1172, in which the question was whether the insured knew that 
he had suffered from cancer. One may well suffer from cancer without know- 
ing it, and the evidence in that case was clearly susceptible of the inference that 
the insured did not know that he had that dread disease. In the case at bar the 
insured was treated on ten different occasions by physicians for alcoholism, 
which is a diseased condition of the system resulting from excessive drinking of 
alcoholic liquor. The facts clearly were of such nature that Johnson could not 
fail to know them when answering the questions in the application as to his con- 
sultation of physicians—certainly they were of such nature that he would be 
conclusively presumed to know them. See Gambrill v. Insurance Co., supra. 

[4] As to materiality, a representation is material when the insured knows, 
or has reason to believe, that it will be likely to influence the insurance company 
either in fixing the amount of premium or in rejecting the risk altogether. Pelzer 
Manufacturing Co. v. Sun Fire Office, 36 S. C. 213, 269, 15 S. E. 562; Stoney v. 
Union Insurance, Harp. 235. See, also, 32 C. J. 1288, where it is said: “A mater- 
ial matter is one which probably will affect the decision of the company as to the 
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making of the contract or as to its terms.” The testimony in this case shows be- 
yond per adventure that the facts with reference to the applicant’s consultation 
of physicians were material to the risk within these definitions and were relied 
upon by the insurer. 

[5, 6] Finally, the intent with which representations or misstatements of facts 
are made is a thing that is locked up in the heart and consciousness of the ap- 
plicant. It may be shown by his express words, or it may be deduced from his 
acts and the facts and circumstances surrounding the making of the misrepre- 
sentations, though on this question the mere signing of the application containing 
the answers alleged to be false is not conclusive. Huestess v. Insurance Co., 88 
S. C. 31, 70 S. E. 403. Under the circumstances of this case, we do not see how 
any reasonable inference as to the applicant’s intent in making his answer to 
the questions under consideration could be drawn from the undisputed facts 
other than that he deliberately intended to deceive the company and thereby 
procure the insurance. 

No question of waiver or estoppel is here involved, as there is no evidence 
tending to show that the soliciting agent or any other representative of the in- 
surance company had any knowledge of the facts misrepresented by the appli- 
cant. 

[7] Attention is directed to the fact that the decision in this case rests solely 
upon the representations in the application as to the applicant’s consultation 
with and treatment by physicians, and not at all upon the representations as to 
his drinking intoxicants. Plaintiff’s counsel objected to testimony as to insured’s 
drinking, on the ground that the answer contains no allegations of misrepresen- 
tations in that respect, and that the company would be limited to the particular 
misrepresentations pleaded. For the purposes of this appeal that point is con- 
ceded, but, in order to establish the materiality or immateriality of the repre- 
sentations as to insured’s consultation with and treatment by physicians, it was 
proper to admit testimony showing the nature and extent of the ailment or dis- 
ease for which the consultation and treatment were had. 

[8] We recognize that, ordinarily, the question of fraud in a case of this 
kind is for the jury, but we feel that this is one of those rare cases in which the 
undisputed facts can reasonably give rise to only one inference, namely, that 
the policy was procured by fraud. The trail court should have directed a verdict 
for the defendant on that ground. 


Under this view of the case it becomes unnecessary to consider any of the 
other questions raised by the appeal. 

Reversed and remanded, with instructions that judgment be entered up for 
the appellant under rule 27 of this court. 


Blease, C. J., and Cothran and Bonham, JJ., concur. 
Carter, J., dissents. 


LEADMAN v. ASTNA LIFE INS. CO. No. 7128. 
Supreme Court of Appeals of West Virginia. March 29, 1932. 
163 Southeastern Reporter 716. 
1. INSURANCE. 


Specific answer required in application for life policy is material, and, if 
false, warrants forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE. 

Insured’s false answer to question in application for life policy whether he 
had consulted physician for, or suffered from, disease of blood vessels or kidneys, 
held to warrant forfeiture. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 

Syllabus by the Court. 

The fact that a specific answer is sought by the insurer in an application 
for an insurance policy makes that answer material. When such an answer is 
untrue, the policy will ordinarily be forfeited. 

Error to Circuit Court, Kanawha County. 
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Action by Maggie Leadman against the A*tna Life Insurance Company. To 
review a judgment in favor of the plaintiff, the defendant brings error. 


Reversed, and judgment entered for the defendant. 


Brown, Jackson & Knight and Herman Bennett, all of Charleston, for plain- 
tiff in error. 

Taylor & Taylor, of Charleston, for defendant in error. 

LIvELY, J. 

This action involves the validity of the life insurance policy of George J. 
Richardson. The beneficiary of the policy was awarded a judgment upon the de- 
murrer of defendant to the evidence, and defendant secured a writ of error. 

The material events connected with this case occurred within six months in 
1930. Mr. Richardson made a preliminary written application for the policy on 
April 12th. Three days later, he consulted Dr. C. E. Copeland, complaining of 
headache, dizziness, shortness of breath, and loss of energy. The doctor examined 
Richardson carefully and diagnosed his trouble as nephritis (“a kidney con- 
dition”) and arteriosclerosis (a hardening of the arteries), and so advised him, 
explaining his danger and prescribing medicine and diet. Richardson had two 
prescriptions given him by Dr. Copeland filled at a local drug store, and returned 
to the doctor on April 25th. His condition showed some improvement then, but 
the doctor tried to prevail on him to rest, and warned him that he was likely to 
have a cerebral hemorrhage. On May 5th Richardson completed his application. 
At that time he answered in the negative (as true) printed questions in the 
application asking if he had consulted a physician for, or suffered from, any 
disease of the blood vessel or kidneys. The policy was issued on May 5th. Dr. 
J. E. Roberts treated Richardson for an infected arm in August, the result of 
which is not stated. Richardson died on September 23d. He was examined shortly 
before his death by Dr. J. E. Rucker, who certified that his death was caused by 
“hypertension (cerebral hemorrhage) and arteriosclerosis.” 

Exception is taken by the plaintiff to the form of defendant’s demurrer to 
the evidence. The demurrer included all of the evidence, both of plaintiff and 
defendant, and otherwise is in the accepted form. 

{1, 2] Plaintiff contends that Richardson did not know the answers in his 
application were false. This contention is based on the evidence of Drs. Roberts 
and L. A. Petty that they examined Richardson and found nothing materially 
wrong with him. Dr. Roberts made his examination in March, 1930, and Dr. 
Petty, acting for defendant, made his on May 5th. Despite the clean bill of 
health given Richardson by Dr. Roberts, Richardson reported the distressing 
symptoms to Dr. Copeland in April, and was then definitely informed of his 
maladies, as heretofore stated. The evidence does not disclose that any physician 
advised Richardson to the contrary proir to May 5th. The answers in the ap- 
plication were made while Dr. Petty was examining Richardson, and evidently 
before Dr. Petty assumed that Richardson was sound. Consequently, no reason 
whatsoever appears why Richardson should have doubted Dr. Copeland’s diag- 
nosis at the time he answered the questions in the application. Moreover, an 
ordinary applicant for insurance cannot be permitted to set up his judgment of 
his condition against that of a competent physician. Richardson having consulted 
Dr. Copeland and being definitely advised that he had nephritis and arterial 
sclerosis, could not in good faith deny that he had consulted a physician for 
those diseases. Saltesz v. Woodmen, 110 W. Va. 513, 516, 517, 159 S. E. 513. 

The plaintiff makes this contention: “The whole of the written application 
of the assured for the policy was not attached to the policy when issued, and this 
fact was unknown to the plaintiff until the trial. Dr. Petty testified and his 
testimony is not contradicted nor is any explanation thereof offered by the defend- 
ant that only about half of the result of his examination is attached to the policy.” 
The conclusion drawn by plaintiff from Dr. Petty’s testimony is wholly un- 
founded. Dr. Petty did testify, as plaintiff states; but the examination is one 
thing and the written application is another. There is no evidence whatsoever 
that the whole of the application was not attached to the policy. Besides, Dr. 
Petty was a witness for the plaintiff. If the examination of Richardson had dis- 
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closed any matters tending to explain or qualify the answers in the application, 
the plaintiff could have brought out such matters from Dr. Petty. 

The fact that a specific answer is sought by the insurer in an application for 
an insurance policy makes that answer material. Woody v. Ins. Co., 105 W. Va. 
215, 141 S. E. 880; Stockton v. Ins. Co., 105 W. Va. 240, 141 S. E. 878. When 
such an answer is untrue, the policy will ordinarily be forfeited. Saltesz y. 
Woodmen, supra; Myers v. Ins. Co., 83 W. Va. 390, 98 S. E. 424. So our decisions 
foreclose this case against the plaintiff. 

The judgment of the lower court is reversed, and judgment entered here for 
defendant. 

Reversed and judgment entered. 


TYSON v. CATHOLIC ORDER OF FORESTERS. 
Supreme Court of Wisconsin. May 10, 1932. 
242 Northwestern Reporter 500. 
INSURANCE. 
By-law of fraternal order, giving extended insurance to suspended members, 
held to include members entering the order between January 1, 1913, and March 1 


1922. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

Appeal from Circuit Court for Calumet County; Fred Beglinger, Circuit 
Judge. 

Action by Bridget Tyson against the Catholic Order of Foresters. From 
judgment for plaintiff, defendant appeals.’[By Editorial Staff.] 

Affirmed. 

The action, which was commenced on September 15, 1930, was brought by 
the plaintiff as the beneficiary named in a benefit certificate in the sum of $1,000, 
dated May 17, 1916, and issued by the defendant to Edward Tyson, a son of the 
plaintiff. The insured died June 13, 1930. The defendant denied liability on the 
ground that the insured was suspended on July 1, 1926, because of failure to pay 
the monthly assessment due in June of that year, and that he thereby forfeited 
his privileges of membership and his right to benefits. The plaintiff claimed the 
right to recover, notwithstanding the default, contending that the monthly pay- 
ments theretofore paid by the insured had created a reserve more than sufficient 
to carry the member beyond the period of his death, and that the member was 
entitled by reason of this reserve to a period of extended insurance. Defendant 
claimed- that the member was not entitled to extended insurance under the con- 
stitution and by-laws of the defendant. 

The case was tried before the court without a jury. Findings of fact and 
conclusions of law were made and filed, and judgment ordered and entered on 
December 5, 1931, in favor of the plaintiff. From this judgment the defendant 
appeals. 

Benjamin Poss, of Milwaukee (Edmund S. Cummings, of Chicago, IIL, 
counsel), for appellant. 

Fox, & Fox, of Chilton, for respondent. 

WICKHEM, J. 

Defendant contends that, by the constitution and by-laws of the order, the 
insured had no right to extended insurance, and that, properly construed, the 
statutes of this state give to him no such right. In addition to contesting these 
contentions on principle, plaintiff contends that this case is governed in every 
respect by the case of Noll v. Catholic Order of Foresters, 197 Wis. 184, 221 N. 
W. 759, which involved a member of the same class as the insured. 

After March 1, 1922, there were three classes of members of this order, pay- 
ing three different rates of assessment. The first class included those who be- 
came members prior to January 1, 1913, and who were admitted into the order 
at what was later concluded to be an inadequate rate. The second class of mem- 
bers were those who had been admitted between the dates of January 1, 1913, 
and March 1, 1922. This class included the insured. Its members paid under 
the National Fraternal Congress Mortality Table, which is concededly adequate 
to keep the fund solvent and to accumulate a reserve. The third class were those 


of 
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admitted after March 1, 1922, and who paid upon a table of rates based on the 
American Experience Mortality Table. In 1922, provision was made for re-rating 
the members who had joined prior to January 1, 1913, and they were compelled, 
from and after July 1, 1922, to pay increased rates based upon the American Ex- 
perience Mortality Table. 

In section 353 of the by-laws, effective March 1, 1922, are found the provisions 
relating to suspended members. This section reads in part as follows: 

“Every suspended member who desires to be reinstated to membership shall 
file an application for reinstatement with the Recording Secretary of the Court; 
* * * provided, that any suspended member who, previous to suspension, con- 
tinuously for three years has contributed at either schedule of rates effective on 
and after March Ist, 1922, within thirty days after suspension, shall have the 
right to make application for the conversion of his certificate into a certificate 
for paid-up insurance in an amount that can be purchased by his equitable share 
in the reserve benefit fund; * * * provided further, that if any such suspended 
member fail to make application fer paid-up insurance and has maintained his 
membership for at least three years prior to such suspension, he shall have such 
period of continued insurance in the way of payment of his assessments and 
dues as his reserve accumulation will provide. 

“Provided, that any member who entered prior to January 1, 1913, and who 
fails to make application for paid-up insurance, shall have his assigne¢ credit 
used in the payment of assessments and dues for such period as the credit may 
provide.” 

The contention of the defendant is that the proviso in section 353, relating 
to suspensions and giving extended insurance to suspended members, is plainly 
limited to two classes, since it refers to members who, previous to suspension, 
continuously for three years have contributed at either schedule of rates effective 
on and after March 1, 1922. It is claimed by defendant that there were only two 
new schedules of rates effective on or after March Ist. One was the schedule 
affecting all members admitted after February 28, 1922, and the other the sched- 
ule affecting those members who. entered the order prior to January 1, 1913, and 
who were compulsorily re-rated. Plaintiff concedes that on and after March 1, 
1922, there were only two schedules of rates in force, but differs as to the identity 
of the schedules. According to plaintiff’s contention, one was the N. F. C. 
schedule, which was re-enacted by the 1922 convention. of the order, and upon 
which insured paid; the other was the American Experience Mortality Table of 
schedules under which all new members were to pay, and upon a modified form 
of which all members admitted prior to January 1, 1913, were to pay beginning 
July 1, 1922. It is contended by plaintiff that the reference in the by-laws to 
suspended members paying “at either schedule of rates effective on and after 
March 1st, 1922,” means members paying either upon the N. F. C. schedule or 
those paying upon the American Experience Mortality Table. This contention 
was conceded in the Noll Case, and it is our conclusion that the concession was 
not improvidently made. That the words “either schedule” cannot refer to new 
members and re-rated members is indicated by the fact that the re-rating did 
not go into effect until July 1, 1922. Thus it is literally true that on and after 
March 1, 1922, there were only two schedules in force, and insured paid his as- 
sessments upon one of these. Further than this, it is clear to us that on and 
after March 1, 1922, these two tables furnished the foundation or basis for all 
the rates charged by the defendant, and are the schedules referred to. It is 
conceded that the N. F. C. rates were sufficient to build up a reserve, and that 
the reserve would be sufficient in this case to give insured extended insurance 
up to the time of his death. 

It follows that the conclusions of the trial court must be sustained, and it is 
“unnecessary to consider whether this case is governed by the Noll Case, or to 
re-examine the conclusions of the court in that case with reference to the effect 
of sections 208.02 and 208.03, Stats. 

Judgment affirmed. 
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FIRE 
LUNDIN v. AZTNA INS. CO. OF HARTFORD, CONN. No. 4569. 
Circuit Court of Appeals, Seventh Circuit. March 30, 1932. 
Rehearing Denied May 18, 1932. 
57 Federal Reporter (2d) 959. 
2. INSURANCE. : f : 
Agreement of insurance company with agent in Wisconsin not to “disturb” 
policies must be construed as meaning policies would not be disturbed save as 
necessitated in order to comply with law of state. 
(For other cases, see Insurance, Dec. Dig. § 85.) 
3. INSURANCE. 7 a3 ; 
Statutory provisions respecting terms of insurance policies in 
may not be abrogated by agreement. 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 
4, INSURANCE. ; ; 
In complaint by agent against insurance company for damages for disturbing 
policies as rewritten, allegations as to “amount” and “property covered” must be 


taken as referring to amount of insurance written and descriptions of property 
insured, 


Wisce sin 


(For other cases, see Insurance, Dec. Dig. § 85.) 
5. INSURANCE. 

Insurance company which assisted in rewriting policies on transfer of agency 
held not liable to new agent for subsequently changing policies to show correct 
statements of property values and descriptions, though company on sale of agency 
had its special agents inspect property insured and agreed not to “disturb” policies 
as rewritten. 

The complaint alleged that plaintiff purchased for valuable considera- 
tion the insurance business of a former agent, on defendant insurance 
company’s agreement that it would assist in transferring business, and 
that it would, through special agents, inspect and write such business in 
a careful manner, and that, when so written, the policies would not be 
disturbed. Plaintiff further alleged that, after the contract was made, 
plaintiff assisted insurance company’s special agents in rewriting much of 
former agent’s business, and that thereafter insurance company’s state 
agent stated that a large part would have to be readjusted and rewritten 
to change amounts, property covered, and other details, and that insurance 
company sent agents into the field to place modifying indorsements on 
policies and readjust premiums, reinspect and re-examine, and otherwise 
disturb owners of risk. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

7. INSURANCE. 

Petition by insurance agent seeking damages from insurance company for 
loss of business resulting from negligence of defendant’s agents in carrying out 
defendant’s agreement to inspect risks and assist in rewriting former agent’s 
business held sufficient, as showing breach of contract. 

Petition for second cause of action set forth allegations of first cause 
of action to the effect that plaintiff was induced to purchase local agency 
on insurance company’s representation that it would assist in transferring 
former agent’s business, and would, through its own special agents, inspect 
and write such business in a careful manner, and further alleged that 
defendant’s agents who assisted in transferring the insurance business 
of the former agent were negligent and careless in their inspection and 
in their description of the property, and that the rechecking, reinvestigating, 
and rewriting of the policies caused insured persons to become dissatisfied, 
and plaintiff’s business to be thereby damaged. 

(For other cases, see Insurance, Decfl Dig. § 85.) 


Appeal from the District Court of the United States for the Eastern District 
of Wisconsin; Ferdinand A. Geiger, Judge. 
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Action by Fred L. Lundin against the Aitna Insurance Company of Hartford, 
Conn. From a judgment dismissing the action, plaintiff appeals. 

Reversed, with directions. 

\W. L. Jackman and Harold M. Wilkie, both of Madison, Wis., 

Robert J. Folonie and C. Oscar Carlson, both of Chicago, IIl. 
J. Hart, of Milwaukee, Wis., for appellee. 

Before Alschuler, ‘Evans, and Sparks, Circuit Judges. 

Evans, Circuit Judge. 

Appellant brought this action to recover damages by him sustained, 
out of an alleged breach of a contract which the parties had negotiated. In 
his complaint, appellant joined two causes of action; one for damages resulting 
from a breach of contract, and the other for damages arising out of appellee’s 
alleged negligent and careless conduct, which negligent conduct prejudicially 
impaired appellant’s rights under said contract. A demurrer to the complaint 
was sustained, and a judgment dismissing the action followed. 

Appellant alleges, among other things, that appellee is an insurance company 
which writes fire, hail, and tornado insurance on farm property; that appellant 
resided in Peshtigo, Wis., and was, during the period covered by the complaint, 
appellee’s agent in Marinette County; that one Picard of the same county 
conducted an insurance agency and wrote farm insurance for companies other 
than appellee; that appellant purchased, for a valuable consideration, the insurance 
business of said Picard upon appellee’s representations and agreement that it 
would assist in transferring as much of Picard’s business to appellee as was 
possible; that appellee’s representations caused appellant to enter into the contract 
with Picard, and such representations were to the effect that appellee would, 
through its own special agents, inspect and write such business in a careful 
manner and in a way acceptable to appellee, and, when so written, the policies 
“would not be disturbed”; that, after the contract was made, appellant assisted 
appellee’s agents in rewriting much of Picard’s insurance business with appellee 
company; that thereafter appellee “expressed dissatisfaction with the work done 


for appellant. 
and Francis 


arising 


by its special agents in writing said business, and commenced a course of whole 


sale disturbance of said business, in violation of its said agreement. The state 
agent of appellee, after driving through the country, stated that the work of 
rewriting this business had not been properly done by appellee’s special agents, 
and a large part of it at least would have to be re-adjusted and re-written so 
as to change amounts, property covered and other details. Appellant objected 
to such disturbance of the business. * * * Appellee, in the latter part of 1926, 
and in 1927, sent its own special agents into the field to place * * * modifying 
indorsements on the policies and readjust premiums, and also to re-inspect and 
re-examine and question and otherwise disturb the owners of said risks which 
had been written by its own agents, * * *” etc. Damages resulting from this 
breach of the contract are alleged and claimed. 


In the second cause of action, all of the allegations found in the first eight 
paragraphs of the first cause of action are set forth, and, in addition thereto, 
it is asserted that the agents, who represented appellee and who assisted appellant 
in transferring the Picard farm insurance business to appellant in appellee 
company, were negligent and careless in their inspections and in their descriptions 
of the property; and that the rechecking, reinvestigating, and rewriting of the 
policies caused the insured to become dissatisfied and appellant’s business to be 
thereby damaged, etc. 

[1] It will thus be seen that the basis of appellant’s first cause of action was 
the agreement that, after certain insurance was written by appellant and the author- 
ized representatives of appellee, the policies “would not be disturbed” by appellee. 
Appellant asserts that there was a “wholesale disturbance of said business, 
violation of its said agreement,” which is merely the statement of a conclusion 
of the pleader, and must be limited to the specific acts which immediately fol- 
oe this general allegation to the effect that such policies were rewritten so as 
0 — amounts, property covered and other details.” 


, 3] Assuming that the covenant not to “disturb” was sufficiently definite 
in its ‘meaning to support an action for its violation, a contention which appellee 


in 
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vigorously disputes, we still cannot accept appellant’s interpretation that the 
parties, by an agreement not to disturb the policies, intended that provisions of 
the insurance policy should remain unchanged regardless of inaccuracies in des- 
criptions, insufficiencies of insurance protec ction, or an overcharge of premiums 
due to the overvaluation of the property insured. Statutory provisions respect- 
ing the terms and provisions of insurance policies in the state of Wisconsin may 
may not be abrogated by the agreement of the parties. Temple v. Niagara Fire 
Insurance Co., 109 Wis. 372,85 N. W. 361. The agreement must therefore be 
construed as meaning that the policies would not be disturbed, save. as the law of 
the state of Wisconsin authorized or required. Surely the contract could not be 
construed as meaning that a policy, through mistake in the original valuation or 
through change in the construction of the building, must be carried at a sum 
far in excess of the value of the property, thereby entailing an added burden up- 
on insured in the way of a premium. Likewise the agreement not to disturb a 
policy did not include denial of the company’s right to cancel a policy, if the risk 
ceased to be an insurable hazard. The laws of the state of Wisconsin, Wis. Stats. 
§ 203.01, lines 89-92, permit either the insured or insurer to cancel the policy 
upon written notice, and the parties must be presumed to have contracted with 
reference to, and subject to, such provision. The word “disturbed” must be con- 
strued in the light of these statutes. 

[4] The only specific acts of disturbance of which appellant complains are the 
investigation and the changing of the “amounts, property covered and other de- 
tails.” The term “amounts” presumably refers to the amount of insurance written 
upon the property. “Property covered” means the descriptions of the property 
insured. “Other details” we can give no effect to because the term is too inde- 
finite. 

[5] It was not a disturbance of the business as that term was used by the 
parties to change the amount of insurance to correspond to the true value of the 
property insured. Nor was it a disturbance of which appellant could complain 
to have the policy accurately describe the property insured. As we_ under- 
stand counsel, the serious basis of complaint is that appellee’s agents made the 
investigation, appraised the value of the property, described the property insured, 
and that appellee should be, as it agreed to be, bound thereby. It could not, in 
view of the Wisconsin law, bind itself to this effect. To knowingly and contin- 
uously write and carry insurance in excess of the fair value of the property 
would have been a fraud upon other policyholders whose policies were honestly 
written. To carry insurance with property insufficiently or inaccurately described 
was likewise a fraud upon the insured, unless corrected when the company learned 
of the insufficient or inaccurate descriptions. Moreover, it would seem that the 
mistakes respecting amounts and descriptions of property were legally chargeable 
to appellant’s as well as appellee’s efforts. At any rate, appellant’s first cause ot 
action is insufficient to base a recovery thereon. 

The second cause of action presents a closer question. While referred to as 
one sounding in tort, it states a cause of action, if at all, for breach of contract. 
Genuine Panama Hat Works v. Webb (D. C.) 36 F.(2d) 265. 

[6] The court must, however, under the Wisconsin practice, pass upon the 
sufficiency of the allegations set forth in the complaint rather than look to the 
presence or absence of “recriminatory words sounding in tort,” |which the 
pleader may have used, to ascertain whether a good cause of action is stated. 
Sullivan v. Ashland L., P. & St. R. Co., 156 Wis. 445, 146 N. W. 506, 507; Noble 

Libby, 144 Wis. 632, 129 N. W. 791. 


In the Sullivan Case, supra, the court said: 


“On the subject of sufficiency it matters not what kind of a cause of action, 
by name, within the broad meaning of ‘a civil action’ the pleader attempted to 
state, or whether he attempted to state more than one cause of action. It was 
not essential that he should do more than to state concisely the facts constituting his 
slaim for redress; that is the civil wrong he believed had been caused to him. 
Neither was it essential that he should ask for the proper relief—only that he 
should ask for ‘such relief as he supposed himself entitled to.’ Section 2646, 
Stats. Neither any misstatement as to the precise nature of the wrong, as class- 
ible by common law names, or misstatement as to the kind of relief, or mere in- 
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definiteness of statement are of any particular moment, as regards either suffic- 
iency Of cause or proper joinder of causes of action. It matters not that the 
pleading could be reasonably construed so as to defeat it, upon one or other ot 
the grounds of demurrer, or that even, gathering from it the general idea of the 
pleader, would defeat it. So long as giving to the language used the most liberal 
construction it will reasonably bear in favor of the pleader; not necessarily in 
favor of the pleader’s idea of the form or scope of the redress, but the idea that 
a remediable wrong of a civil nature of some kind had been done to the plaintiff, 
it can be seen that some form and measure of judicial redress is due him, there 
is no fatal insufficiency.” 

[7] As against a demurrer, the facts stated with labored elaboration and 
prolixity would seem to spell a cause of action. In reaching this conclusion, we 
have assumed that a cause of action is stated by A, an insurance agent, who 
alleged that he dealt with B, an insurance company, and was induced to purchase 
C’s insurance agency upon B’s agreement that it would send qualified agents to 
assist in changing C’s customers from companies in which they were insured to 
policies in B; and who further alleged that B’s representatives, engaged in mak- 
ing the exchange of policies, were to secure proper descriptions, make proper 
estimates of values of the farm property covered by the policies, and to generally 
so write the insurance that the policyholders would be satisfied with the new 
policies; and who further alleged that B’s representatives failed to take or- 
dinary care and precaution in rewriting the said risks and made numerous mis- 
takes in descriptions and in valuations of the property covered by the insurance, 
because of which B found it necessary to reinspect and rewrite said insurance: 
and who further alleged that the policyholders became disgruntled and dissatis- 
fed and refused to write their insurance through A’s agency, and, because of 
which dissatisfaction growing out of the failure of B’s representatives to do their 
work in a careful manner, A’s business was damaged. 

In this second cause of action allegations appear (scienter) which must be 
ignored as surplusage. Likewise damages are claimed which are not recoverable, 
because no tort action is stated. But the facts alleged do set forth a good cause 


of action for a breach of contract, and this is all that is required under the Wis- 
consin decisions. 


[8] Appellee contends that the judgment should be affirmed because no ex- 
ception was taken to the ruling which sustained the demurrer to the amended 
complaint, and the record fails to show an election by the appellant to stand 
by his amended complaint. The decree recites: 

‘The demurrer to the first and second causes of action of the plaintiff's second 
amended complaint, having come on to be heard before the Court, * * * and the 
Court having heard the arguments of counsel and being fully advised in the 
premises, having sustained the demurrer to said first and second causes of action 
with leave to the plaintiff to plead over within ten (10) days, and the time within 
which the plaintiff was required to plead over having expired, and the plaintiff 
having failed to plead over within the time limited, * * * 


“It Is Ordered, That plaintiff's amended complaint be and the same 


hereby 
is dismissed.” 


Under the Wisconsin practice it was neither necessary to file an exception to 
the ruling of the court on the demurrer nor to give formal notice of the pleader’s 
election to stand by the complaint to which the demurrer had been sustained. 
Sections 263.12, 270.42, 263.46, Wisconsin Statutes; Schmidt v. Joint School Dis- 
trict, 146 Wis. 635, 122 N. W. 583; Moritz v. Splitt, 55 Wis. 441, 13.N, W. 555; 
Hooker vy. Village of Brandon, 66 Wis. 498, 29 N. W. 208. 


Nor was it necessary in the federal court to note an exception to the court’s 


+; sustaining a demurrer. Nalle v. Oyster, 230 U. S. 176, 33 S. Ct. 1043, 57 
«+ Ed. 1439, 


We also reject the contention that notice of election to stand by the pleading 
is a prerequisite ay a right to review an appeal the District Court’s ruling sustain- 


ing a demurrer. A departure from Wisconsin practice in this respect in a case 


arising in the a ee court of Wisconsin would hardly be justified, in view of the 
Conformity Act (28 USCA § 724), unless we could satisfy ourselves that the 
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practice adopted “promoted decision and justices.” Cyclopedia of Federal Prac- 
tice, vol. 2, p. 592. 

The judgment is reversed, with directions to proceed in accordance with the 
views here expressed. 


NORTH BRITISH & MERCANTILE INSURANCE CO. v. EQUITABLE 
BUILDING & LOAN ASS’N et al. No. 217. 
Supreme Court of Arkansas. March 28, 1932. 
47 Southern Reporter (2d) 797 
1. INSURANCE. 

Insurer could demand proof of loss without becoming subject to penalty and 
attorney fees, although adjuster had expressed opinion that loss was less than 
face of policy (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 
Fire insurer admitting full liability but demanding protection against claimants 
held not liable for penalty and attorney’s fees (Crawford & Moses’ Dig. § 6155), 

Insurer was not liable for penalty and attorney’s fees because, when 
proof of loss was made, as demanded, and loss was shown to be greater 
than face of policy, insurer admitted full liability and offered to pay, 
but demanded only that it be protected in its payment against all persons 
claiming interest in policy, since there was foreclosure suit pending at 
time of loss, and insurer offered, without suit, to make check payable to 
all parties claiming interest in property for full amount of policy, and 
thereafter brought interpleader suit and paid full amount of liability into 
court. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Pulaski Chancery Court; Frank H. Dodge, Chancellor. 

Interpleader suit by the North British & Mercantile Insurance Company against 
the Equitable Building & Loan Association and others. From the decree, plaintiff 
appeals. 

Portion of decree allowing penalty and attorney’s fees reversed, and that 
cause of action dismissed. 

Verne McMillen, of Little Rock, for appellant. 

J. A. Watkins, of Little Rock, for appellees. 

SMiru, J. 

Joe Selz owned a house and lot in McGehee, which he mortgaged to the 
Equitable Building & Loan Association, hereinafter referred to as the association. 
He sold the property to Daugherty, who took out a fire insurance policy in the 
sum of $2,500, payable to the mortgagee, the association, as its interest might 
appear. The history of the title to this property is not clear, but it appears 
that Selz was indebted to a bank in McGehee which failed, and when the 
assets of the bank were sold by the state bank commissioner they included the 
equity of Selz in this property, which was sold to Roscher, subject to the 
mortgage to the association, and Roscher, for the consideration of $50, executed 
a quitclaim deed to the property to Mrs. White. 

Daugherty assigned the insurance policy to Roscher, who appears not to 
have assigned it to Mrs. White. The insurer was not advised of these transfers 
of the property and assignments of the policy covering it. 

Default was made in the payments due the association, and a suit to foreclose 
its mortgage had been brought, in which all the parties above named were made 
defendants, and on October 25, 1930, while this suit was pending, the insured 
property was damaged by fire. 

The association advised the insurance company of the fire, and the insurer 
referred the claim therefor to Scott, its adjuster, for settlement. 

Several letters were exchanged and conversations had between Scott and the 
attorney for the association. In one of these conversations Scott expressed the 
opinion that the fire damage amounted from $2,200 to $2,250, but the attorney in- 
sisted that the damage was greater than the face of the policy. When this dif- 
ference of opinion arose, Scott asked the attorney to have an estimate of the 
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damage prepared. The insurer appears to have been within its contractual rights 
in making the demand of proof of loss. The estimate was made, and the report 
thereon showed a fire damage greater than the face of the policy. This proof of 
loss was furnished within the sixty days allowed by the policy for making settle- 
ment thereof. The insurance company does not appear thereafter ever to have 
denied its liability for the full amount of the policy, and appears to have been 
concerned only in so making payment as to discharge its liability to all claimants 
under the policy. 

As we understand the record before us, Scott offered to make a draft payable 
to the association and to all persons who had at any time owned the title to the 
insured property after the issuance of the insurance policy, but this was not satis- 
factory to the attorney. On January 2, 1931, the attorney wrote Scott a letter, 
which recited substantially the facts hereinabove set forth in regard to the title. It 
was stated in this letter that “the indebtedness of the Association is far in excess 
of the amount of the insurance and I hope that your insurance company will find 
it proper to make a check to the Building Association without mentioning the names 
of the other parties, as that would cause us to have to bring suit in order to get 
of them. I see no reason why it should be necessary to place their names on the 
check, as they have no interest whatever.” 

Scott answered this letter under the date of January 5, 1931, and the liability 
of the insurance company for the face of the policy was conceded and its inten- 
tion to pay declared. This letter refers to the foreclosure proceeding at the time 
of the fire and suggests action be taken to protect the insurance company against 
the claims of all parties to this proceeding. Scott, for the insurance company, 
expressly waived any defense against liability arising out of changes of owner- 
ship of which the company had not been advised, and by way of settlement made 
the following proposition: “We can secure possibly the signatures of Mr. Roscher 
and Mrs. White to draft after its issuance, but we will also have to secure their 
signatures to a Proof of Loss before the draft can be issued, unless you go into 
court and secure a judgment and an order of the court for this money to be 
paid over to the Equitable Building & Loan Association. Your further advices 
in regard to this matter will be greatly appreciated.” There appears in the record 
a letter from-the attorney for Mrs. White in which demand was made for $100 of 
the insurance money. 

The attorney for the association testified that he regarded the statement of 
Scott that the fire damage was less than the face of the policy as a denial of liabil- 
ity, and that he felt under no obligation to secure the indorsements of Roscher 
and Mrs. White to the draft, and he thereafter brought suit in Desha county, 
where the insured property was located, for the face of the policy, with interest, 
penalty, and attorney’s fee. Thereafter the insurance company proposed to file, 
and did file, in the Pulaski Chancery Court an interpleader’s bill, in which all per- 
sons herein named were made parties, and it was prayed that all parties be re- 
quired to make proof of any interest claimed in the proceeds of the insurance 
policy. This bill appears to have been filed by consent, and for the reason that 
the matter could be disposed of at an earlier date than would be done by pro- 
secuting the suit in Desha county. Upon filing the interpleader’s bill in Pulaski 
county, the suit in Desha county was dismissed. The association filed an answer 
to this interpleader’s bill, in which it claimed the entire policy and prayed an 
assessment of penalty, interest, and attorney’s fee. The amount of the policy 
was paid into court, and it was ordered that the same be paid to the association, 
and, in addition, a penalty and attorney’s fee was also allowed, together with 
interest, and this appeal is from the allowance of the penalty and attorney’s fee. 

2] We think, under the facts stated, that it was error to assess a penalty 
and attorney’s fee. The statute (Crawford & Moses’ Dig. § 6155) allowing a 
penalty and attorney’s fee was not intended to cover cases such as this. There 
was no failure to pay within the meaning of the statute. The insurer had the 
right to demand proof of loss although the adjuster had expressed the opinion 
that the loss was less than the face of the policy. When this proof was made, 
and the loss was shown to be greater than the face of the policy, the insurer admitted 
its full liability and offered to pay, and demanded only that it be protected in its 
payment against all persons claiming an interest in the policy. This demand was 
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Aot unreasonable. There was a foreclosure suit pending at the time of the loss 
by fire, in which it was alleged that the parties thereto had or claimed such in- 
terests in the property as required them to be made parties to the foreclosure pro- 
ceeding. The insurer offered, without suit, to make check payable to all these 
parties for the full amount of the policy, or to pay that amount into a court be- 
fore which all parties were present, and to expedite the settlement thus proposed, it 
later brought, at it own expense, a suit for that purpose, and paid.into the court 
the full amount of its liability. The principles announced in the cases of North 
State Fire Ins. Co. y. Dillard, 88 Ark. 473, 115 S. W. 154; Federal Union Surety 
Co. v. Flemister, 95 Ark. 389, 130 S. W. 574; and Massachusetts Bonding & Ins. 
Co. v. Home Life & Acc. Co., 119 Ark. 102, 178 S. W. 314, apply. 

Under the circumstances herein stated, no penalty or attorney’s fee should 
have been assessed, and that portion of the decree is reversed and that cause of 
action is dismissed, and the costs of this appeal will be assessed against appellee. 


SADLER et al. v. FIREMAN’S FUND INS. CO. No. 219. 
Supreme Court of Arkansas. March 28, 1932. 
Rehearing Denied April 25, 1932. 
47 Southwestern Reporter (2d) 1086. 
1. INSURANCE. 

Soliciting agent has no authority to agree upon terms to be inserted in 
policies, or to change or modify or waive terms contained therein. 

(For other cases, see Insurance, Dec. Dig. §§ 129, 144[2], 375[2].) 

2. INSURANCE. 

Knowledge of soliciting agent cannot be imputed to insurance company he 
represents. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

Insurer was not bound by agreement of its soliciting agent to insert in fire 
policy a loss payable clause in favor of executors of mortgagee of insured 
property. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from Logan Chancery Court, Booneville District; J. E. Chambers, 
Chancellor. 

Suit by Jord Sadler and another, executors of the estate of W. V. Higgins, 
deceased, against the Fireman’s Fund Insurance Company. From a decree dis- 
misisng the complaint, plaintiffs appeal. 

Affirmed. 

Edward Gordon, of Morrilton, for appellants. 

John E. Coates, Jr., of Little Rock, for appellee. 

Humpnureys, J. 

Appellant brought this suit against appellee in the chancery court of Logan 
county, Booneville district, to reform fire insurance policy No. 12371, issued by 
it to A. L. George on October 15, 1930, covering improvements on lots 20 to 26, 
inclusive, in block 32 in the town of Magazine, Ark., so as to include a 
loss payable clause ‘o appellants, executors of the estate of W. V. Higgins, deceased, 
to whom A. L. George mortgaged said property on March 1, 1927, to secure a 
loan of $1,000 and interest; and to recover out of the proceeds of said policy 
said mortgage indebtedness with interest, the statutory penalty of twelve per 
centum, and a resonable attorney’s fee. It was alleged in the complaint that the 
understanding between the parties was that said policy should contain a loss 
payable clause to appellants, executors of the estate of W. V. Higgins, deceased; 
and that A. L. George, as agent of appellee, negligently failed to write said 
policy in accordance with the agreement, understanding, and intention of the parties. 
It was also alleged that the improvements on the lots were totally destroyed by 
fire on the 30th day of November, 1930. 

An answer was filed denying the material allegations of the complaint. 

The cause was submitted on the pleadings and testimony, resulting in a 
dismissal of the complaint. 
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The record reflects that A. L. George borrowed the sum alleged from W. V. 
Higgins and executed him a mortgage on said property to secure same, and 
furnished him a fire insurance policy in appellee’s company which expired one 
year thereafter; that renewal policies were issued each year and kept in the 
custody of A. L. George, who told appellants that the policies contained the 
clause agreed upon, when in fact none of them did; that A. L. George was a 
soliciting agent only of appellee and without authority to write policies; that the 
extent of his authority was to solicit insurance, send applications received to 
appellee’s general agent, Coates & Raines, at Little Rock, Ark., and to deliver 
the policies when issued and sent to him by the general agent, and to collect the 
premiums thereon; and also reflects by the weight of the evidence that A. L. 
George agreed to procure a policy from appellee containing a loss payable clause 
to appellants as their interest might appear, and that he claimed to have done 
so in his conversation with them; and that the improvements on said lots were 
totally destroyed by fire on the 30th day of November, 1930; and that the amount 
due under the insurance policy was paid to A. L. George by appellee on the 
26th day of December, 1930, and by him paid to Coates & Raines in settlement 
of premiums he had collected on other policies. 

[1-3] Appellants contend for a reversal of the decree and their right to a 
reformation of the policy and of recovery thereunder upon the knowledge of A. L. 
George of the existence of the mortgage and his agreement to protect appellants 
as their interest might appear in the policy numbered and referred to above. 
This position would be tenable had A. L. George been given authority to agree 
upon the terms and write policies for appellee; but no such authority was con- 
ferred upon him directly or indirectly by appellee. The undisputed evidence 
showed that A. L. George was merely a soliciting agent of appellee. It has been 
uniformly held by this court that a soliciting agent has no authority to agree 
upon terms to be inserted in policies, or to change or modify or waive terms 
contained therein, and that the knowledge of a soliciting agent cannot be imputed 
to the company he represents. American Insurance Co. v. Hampton, 54 Ark. 75, 
14S. W. 1092; Mutual Life Insurance Co. v. Abbey, 76 Ark. 328, 88 S. W. 950; 
American Insurance Co. v. Hornbarger, 85 Ark. 337, 108 S. W. 213; Pacific 
Mutual Life Insurance Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764; 
Inter-Southern Life Insurance Co. v. Holzhauer, 177 Ark. 927, 9 S.W.(2d) 26. 
Under the authorities cited, appellee was not bound by the knowledge of A. L. 
George, its soliciting agent, nor by his agreement to insert in the policy a loss 
payable clause in favor of appellants. 

No error appearing, the decree is affirmed. 


FIRE ASS’N OF PHILADELPHIA v. NELSON. No. 12603. 
Supreme Court of Colorado. April 11, 1932. 
Rehearing Denied May 2, 1932. 
10 Pacific Reporter (2d) 943. 
1. INSURANCE. 
Plaintiff suing on fire policy, although alleging performance of conditions 
precedent required by policy, could prove insurer waived them. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 
2. INSURANCE. 
Fire escaping from range and burning floor and walls held “hostile”; hence, 
recovery on fire policy for damage from resulting smoke and soot was warranted. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Department 1. 

Error to District Court, El Paso County; Ralph E. Finnicum, Judge. 

Action by L. E. Nelson against Fire Association of Philadelphia. Judgm<nt 
for plaintiff, and defendant brings error. 

Affirmed. 

W. E. Clark, of Denver, for plaintiff in error. 

Foard Brothers, of Colorado Springs, for defendant in error. 

CAMPBELL, J. 
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This action is based upon a policy of insurance issued by the defendant 
corporation insuring, “against all direct loss or damage by fire,” the household 
and personal effects, furniture, clothing, etc., of the insured and his family to an 
amount not exceeding $600. The issues joined by the amended complaint, the 
amended answer, and the amended replication are as stated by the defendant in 
its brief: (1) Whether or not there was a fire such as is contemplated by the 
policy of insurance. (2) If there was, whether or not the evidence as to the 
damage, and other conditions precedent required by the policy, were waived. 
These issues are in their reverse order. 

[1] 1. Counsel for, defendant company says that, since the plaintiff alleged 
in his amended complaint performance of the conditions precedent in the policy 
and proved, or attempted to prove, waiver, there can be no recovery. In 
Southern Surety Co. v. Farrell, 79 Col. 53, 244 P. 475, it was held that, in an 
action on an insurance policy, the plaintiff, under the allezation of performance on 
his part, could prove waiver by the insurer of conditions or requirements in the 
policy. Trial was to the court by consent of the parties without a jury, and the 
court found that, although the plaintiff did not literally perform the conditions 
of the policy on his part to be performed, in case he sustained a loss by fire, 
nevertheless, he introduced evidence which the trial court held sufficient to 
establish, and thereby proved, that the conditions precedent to the right of 
recovery had been waived by the general agent of the insurance company who 
was vested with authority, not only to make contracts of insurance, but also 
to waive conditions in the policy which were inserted for the benefit of the 
insurer. 


{2] 2. The important question in the case is whether there was a fire in the 
plaintiff's house which caused him damage. The insurer relies largely upon the 
general rule enunciated by the Supreme Court of Iowa in the case of Hansen 
v. Le Mars Mutual Ins. Ass’n, 193 Iowa, 1, 186 N. W. 468, 469. This case is 
also reported and annotated in 20 A. L. R. 964. In the opinion by Mr. Justice 
Evans, it was said: “It is not essential to the plaintiff's right of recovery that 
he should show that he had suffered loss by the actual burning of any part of 
his property, but it is essential that it should appear that the smoke and soot 
from which he suffered resulted from a ‘hostile’ fire rather than from a ‘friendly’ 
one. Ordinarily a fire in a stove or furnace and subject to control in such place 
is a ‘friendly’ fire, and damage for smoke and soot therefrom is not within the 
contemplation of an insurance policy.” Quoting from Wood on Fire Insurance, 
p. 236, § 103, the court further cited with approval the following: “Where fire 
is'employed as an agent, either for the ordinary purposes of heating the building, 
for the purposes of manufacture, or as an instrument of art, the insurer is not 
liable for the consequences thereof, so long as the fire itself is confined within 
the agencies employed, as, from the effects of smoke or heat evolved thereby, 
or escaping therefrom, from any cause whether intentional or accidental. In order 
to bring such consequences within the risk, there must be actual ignition outside 
of the agencies employed, not purposely caused by the assured, and these, as a 
consequence of such ignition, dehors the agencies.” 

The insurer here contends that the evidence in this case brings it within 
the dectrine announced in the Hansen Case. The essential and material facts in 
this record are in the main fairly thus condensed in the insurer’s brief. On a 
certain Sunday in the year 1928 the insured’s wife placed a chicken, weighing 
five or six pounds,’ in an aluminum vessel upon an electric range to be cooked, 
and the range was turned on “high,” and thereafter some friends of the i- 
sured’s family requested him and his wife to accompany them on a pleasure 
excursion, which they did, leaving their home in the late forenoon of the day, 
with the range still on “high,” in which condition it remained until they returned 
some time in the late afternoon of the same day, during which time the chicken 
was completely consumed, and, as all windows and doors of the house were 
closed, the contents of the home, including the fixtures, furniture, and wearing 
apparel of the insured and his family, were damaged by smoke and soot, whicli 
constitutes the basis of the latter’s claim for damages, The insurance company 
says that there was no flame from this burning range, and, so far as the testl- 
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mony discloses, there was no actual fire cutside of the place where it was in- 
tended to be, although it increased in intensity and the fire, or alleged fire, was 
at all times confined to the place, that is, to the range, where it was originated 
and intended to be confined; hence, as a conclusion from these facts, there was 
no direct loss or damage by fire, and the judgment in plaintiff's favor was not 
sustained by the evidence. 

It is unnecessary further to cite cases relied upon by the insurance company, 
as most of them are to be found in the notation to the Hansen Case. We may, 
however, refer to Gibbons v. German Ins. & Sav. Inst., 30 Ill. App. 263, Cooley’s 
Briefs on Insurance (2d Ed.) vol. 6, p. 4932, and German American Ins. Co. v. 
Hyman, 42 Colo. 156, 94 P. 27, 16 L. R. A. (N. S.) 77. The policy of fire 
insurance in the Hyman Case excluded damages caused by an explosion. One of 
the questions there decided was whether the insurance company was responsible 
for this damage, and we held that, where the fire preceded an explosion and 
was the cause of the explosion, a recovery could be had for the damages thus 
resulting. 

There was evidence in the case under review, which the trial court evidently 
believed to be trustworthy, that the damage to the property covered by the 
insurance policy was caused, not by a fire while burning in the range in which 
it was intended to be confined, but by a fire that escaped from the range and 
after its escape actually burned the floor and walls of the room in which the 
range was standing. Although there was no direct testimony by any witness that 
he actually saw a blaze, and there was no person in the house when the fire 
escaped, nevertheless, the court was justified in finding that an actual blaze or 
fire escaped from the range and burned holes in the floors and woodwork and 
walls of the room in which the range was situate, and that the smoke and soot 
that settled upon the furniture and fixtures and wearing apparel of the plaintiff 
and his family were the result of what the law books deem a hostile, rather 
than a friendly, fire. In other words, the judge of the court, sitting as a trier 
of facts by consent of the parties, found as a matter of fact that the smoke and 
soot which caused the damage to the plaintiff's property was caused by a fire 
that escaped from its original and proper place and burned the floors and walls 
of the room in which the range was located. In Coryell v. Old Colony Ins. Co., 
118 Neb. 303, 229 N. W. 326, 68 A. L. R. 222, the Supreme Court of Nebraska, 
on rehearing, set aside its previous holding in the same case. The final decision 
is in line with our decision here. 

Judgment is affirmed. 

\dams, C. J., and Alter, J., concur. 


COREY et al. v. NIAGARA FIRE INS. CO. 
Court of Appeals of Kentucky. Feb. 12, 1932. 
Rehearing Denied April 22, 1932. 
47 Southeastern Reporter (2d) 955. 
2. INSURANCE. 

Plaintiffs suing on fire policy could not by anticipating defensive matter, and, 
pleading insurer waived proof of loss, shift burden to insurer, and hence insurer’s 
failure to deny alleged waiver did not foreclose that defense. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

3. INSURANCE. 

Condition in fire policy forfeiting right of recovery unless proof of loss was 
male within 60 days held “condition subsequent,” compliance with which it was 
unnecessary for insured suing thereon to aver. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

4. INSURANCE. 

In suit on fire policy, pleaded waiver of proof of loss not alleging when in- 
surer denied liability for loss held insufficient. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. INSURANCE. 


Insured’s mortgaging property without required notice, or continued vacancy 
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of property beyond stipulated limits without notice, uncontradictedly proven, 
would authorize peremptory instruction for company sued on fire policy. 

(For other cases, see Insurance, Dec. Dig. §§ 323[1], 330[1].) 

Appeal from Circuit Court, Clark County, 

Action by James T. Corey and another against the Niagara Fire Insurance 
Company. From a judgment for defendant, plaintiffs appeal. 

Affirmed. 

Harvey T. Lisle, of Winchester, for appellants. 

Jouett & Metcalf, of Winchester, and Gordon, Laurent & Ogden and T. M. 
Galphin. Jr., all of Louisville, for appellee. 

Tuomas, J. 

Appellants and plaintiffs below, James T. Corey and Sallie Corey, jointly 
owned a tenant residence in Winchester, Ky., upon which they procured a fire 
policy from the appellee and defendant below, Niagara Fire Insurance Company, 
in the sum of $500. The property was destroyed by fire on November 17, 1926, 
and on November 22, 1929, more than three years after the fire, this action was 
filed by plaintiffs against defendant in the Clark circuit court to recover the 
amount of the policy. In the petition it was expressly averred that plaintiffs had 
not furnished proof of loss as required by the terms of the policy “but that the 
defendant company denied any liability under its contract of insurance for the 
loss sought to be recovered herein.” The answer of defendant did not controvert 
the quoted clause of the petition, but it defended by relying on three conditions 
contained in the policy, which, according to their terms, defeated plaintiffs’ right 
to recover thereon, and which were: (a) Failure to furnish proof of loss as re- 
quired by the policy; (b) mortgaging of the property by plaintiffs without the re- 
quired notice to or consent of defendant; and (c) continued vacancy of the prop- 
erty beyond the stipulated limit without notice to, or consent duly given by, de- 
fendant. 

Those paragraphs of the answer were controverted of record, and at the be- 
ginning of the trial the court ruled that the burden was on plaintiffs, to which 
they excepted. Evidence was heard. (but the amount and character of which we 
do not know, since it has not been brought here), and at the close of the testi- 
mony the court peremptorily instructed the jury to find for defendant, and a ver- 
dict was returned accordingly, upon which judgment was rendered dismissing the 
petition, and to reverse it plaintiffs prosecute this appeal. 

[1] But two grounds are urged for reversal, and which are: (1) Error of the 
court in adjudging to plaintiffs the burden; and (2) error in giving the peremp- 
tory instruction. The error contained in ground 1 is evidently well taken in so 
far as it required plaintiffs to first proceed with the introduction of their proof, 
and, if there had been a submission of the issues to the jury and plaintiffs, pur- 
suant to their adjudged burden, were compelled to argue the case to the jury in 
accordance therewith, the full effect of the error would be presented. But this 
case, as we have seen, went off on a peremptory instruction for defendant, and, 
since the chief benefit with respect to the burden is the right to have the closing 
argument to the jury, it is impossible for us to discover wherein plaintiffs were 
prejudiced by being compelled to introduce their testimony first and before de- 
fendant introduced its testimony. 

In other words, it can have no possible prejudicial effect as to which litigant 
first proceeds with the introduction of his testimony when the case is finally dis- 
posed of by the court directing the jury to find a particular litigant. In such 
case the court reviews the testimony as a whole and concludes that the litigant 
against whom the verdict is directed has failed to develop even a scintilla of 
proof to sustain his cause of action or defense, and it would be but surrendering 
the substance for the shadow to hold such an error, in such circumstances, pre- 
judicially erroneous so as to authorize a reversal therefor. We therefore con- 
clude that there is no merit in this ground. ; 

[2, 3] Ground 2 is sought to be sustained with the argument that plaintiffs, 
by their anticipatory statement in their petition that defendant had waived proof 
of loss by denying liability (and because thereof the waiver so pleaded was ad- 
mitted, since defendant did not in terms deny it), but such anticipatory method 
of pleading cannot dispense with the rights of the parties in the conduct of the 
trial, even if the anticipated matter was sufficiently pleaded, but which was not 
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done in this case. The condition in the policy forfeiting the right of recovery in 
case of a loss, unless the required proof thereof was made within sixty days after 
the fire, was a condition subsequent and not a precedent one having for its pur- 
pose a continuation of the insurance contract. In the latter case it would be in- 
cumbent on the insured to aver a compliance with such conditions precedent, 
but no such requirement is demanded of him with reference to promissory con- 
ditions subsequent. They are exclusively defensive and no advantage may be 
obtained by anticipatory pleading concerning them. That point was expressly 
so decided by us in the recent case of Home Insurance Co. of New York v. John- 
son, 226 Ky. 594, 11 S.W.(2d) 415, 416, wherein we used this language: “The fact 
that the plaintiff in his petition anticipated one of these defenses and alleged 
that he had furnished proof of loss did not shift the burden to him. The pleader, 
by anticipating possible defenses, should not be permitted to deprive the other 
party of the burden of proof with its incident right to open and close.” 

[4] Therefore, the alleged admission of defendant in failing to expressly or 
categorically deny the alleged waiver of proof of loss, did not foreclose that de- 
fense, or deprive it of the right to a submission of the case to the jury on that 
issue under the pleadings, since it did rely on the failure to make proof of loss, 
together with the other named breaches of conditions in the policy. However, 
the alleged waiver, if contained in an appropriate pleading, was insufficient be- 
cause it did not state when defendant denied liability for the loss. If that denial 
was made after the period within which plaintiffs should furnish such proof and, 
of course, after defendant’s liability would thereby be destroyed, it would be 
wholly ineffectual as a waiver, and, we repeat, so far as plaintiffs’ pleading is 
concerned, the waiver by defendant may have been made after it had become re- 
leased. 

[5, 6] Independently, however, of such considerations with reference to the 
proof of loss, either of the other two breaches of the policy relied on as de- 
fenses, if proven, would authorize the giving of the complained of peremptory 
instruction. In the cases of Niagara Fire Insurance Co. v. Mullins, 218 Ky. 473, 
291 S. W. 760, Niagara Fire Insurance Co. v. Hankins, 220 Ky. 234, 294 S. W. 
1070, Couch vy. Fidelity-Phoenix Fire Insurance Co., 220 Ky. 802, 295 S. W. 1054, 
and Lee v. Hartford Fire Insurance Co., 223 Ky. 533, 4 S.W.(2d) 372, it was 
held that a mortgage, or incumbering, of the insured property by the policyholder, 
without complying with the stipulations of the policy with reference thereto, or a 
waiver thereof by the company, forfeited the right of the insured to a recovery 
if loss occurred. That defense was made in this case, and, in the absence of the 
evidence upon it, heard at the trial, under a well-known rule of practice, we are 
compelled to presume that the testimony supported it without contradiction. The 
same is also true with reference to the defense in another paragraph of the ans- 
wer relying upon the nonconsent to vacancy of the property more than the per- 
mitted ten days, and which also constitutes a defense to an action on the policy, 
as was held by us in the recent case of Continental Insurance Co. v. Simpson, 
220 Ky. 167, 294 S. W. 1048, and other domestic cases listed in that opinion to the 
same effect. 

So that, for the purposes of this case, ground 1, relied on by plaintiffs’ coun- 
sel, but disposed of above contrary to his contention, if concededly meritorious, 
does not entitle his clients to a reversal of the judgment, since under the condi- 
tion of the record it would have to be presumed that the evidence heard at the 
rial supported one or both of the two other defenses—of forbidden incumbrance 

i the property and i 5 vacancy—each of them being in violation of the terms of 
nolicy. 

There is therefore no course open to us except to affirm the judgment, which 

ccordingly done. 
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CURO v. CITIZENS’ FUND MUT. FIRE INS. CO. No. 28844. 
Supreme Court of Minnesota. May 27, 1932. 
242 Northwestern Reporter 715. 
INSURANCE. 
Insurer under valued policy on building, in Minnesota standard form, has 
option to repair or rebuild, though loss involved was total (Minn. St. 1927, § 
3512, subd. 7; § 3516). 


(For other cases, see Insurance, Dec. Dig. § 595.) 
Syllabus by the Court. 


Under a valued policy on a building, in the Minnesota standard form, the 
insurer has the option, in case of loss, to repair or rebuild. Rule applied to total 
loss of a dwelling. 

Appeal from District Court, Crow Wing County; Graham M. Torrance, Judge. 

Action by Mrs. Wesley A. Curo against the Citizens’ Fund Mutual Fire In- 
surance Company. From an order granting plaintiff a temporary injunction, 
defendant appeals. 

Reversed. 

Ryan, Ryan & Ryan, of Brainerd (Boutelle, Bowen & Flanagan, of Minne- 
apolis, and Leonard W. Simonet, of Minneapolis, of counsel), for appellant. 

Swanson, Swanson & Swanson, of Brainerd, for respondent. 

STONE, J. 

September 6, 1927, defendant insured plaintiff's dwelling under a_ valued 
policy, in the Minnesota standard form. The insurable value of the dwelling was 
fixed at $4,000, and it was insured for that sum. An additional $500 of insurance 
on contents is not involved. August 7, 1931, during the term of the policy, the 
dwelling was totally destroyed by fire. Defendant claimed the policy right to 
rebuild and gave timely notice of its election to do so. Plaintiff, insisting it was 
her right to take the full insurance in money, commenced this action for a 
permanent injunction restraining defendant from entering upon the property to 
rebuild the house or for any other purpose. Upon order to show cause, a tem- 
porary injunction issued, and defendant appeals. 

We need not dwell upon the dual character of the policy provisions arising 
from the fact that they are the language of statute as well as contract. In any 
view, the question is one of construction, nothing more. The use of our standard 
fire insurance policy is required by Mason’s Minn. St. 1927, § 3512, and its pro- 
visions are thereby prescribed. The only issue is whether defendant, as insurer, 
must pay the total loss in cash, as plaintiff demands, or may elect, in lieu of 
such payment, to rebuild plaintiff’s dwelling. 

Plaintiff's position is based on Mason’s Minn. St. 1927, § 3516, requiring 
insurers before accepting a building risk to “cause such structure to be previously 
examined, a full description thereof to be made, and its insurable value to be 
fixed * * * and the amount thereof to be stated in the policy.” In the ab- 
sence of any change increasing the risk, without the insurer’s consent, and in- 
tentional fraud on part of the insured, “the whole amount mentioned in the 
policy * * * shall be paid in case of total loss, and in case of partial loss, 
the full amount thereof.” That is our valued policy statute. It first came into 
our law as a part of section 25, Laws 1895, c. 175, “An act to revise and codify 
the insurance laws of the state.” Companion to it, as section 53, was our first 
effective standard policy statute. Both have continued to the present time with no 
change relevant to the present inquiry. 

The statutory standard policy contains appropriate provisions, present and 
invoked by plaintiff in this case, obligating the insurer under a valued policy to 
pay the full amount of the insurance in case of a total loss on buildings. But, 
qualifying that obligation, there is equally explicit language reserving to the 
insurer the right to rebuild in case of total loss, or to repair in .case of partial 
loss, of a building. Laws 1895, c. 175, § 53, p. 420; Mason’s Minn. St. § 3512, 
subd. 7. It reads as follows: “In case of any loss or damage, the company, 
within sixty days after the insured shall have submitted a statement as provided 
in the preceding clause, shall either pay the amount for which it shall be liable, 
which amount, if not agreed upon, shall be ascertained by award of referees, as 
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hereinafter provided, or replace the property with other of the same kind and 
goodness, or it may, within fifteen days after such statement is submitted, notify 
the insured of its intention to rebuild or repair the premises or any portion 
thereof separately insured by this policy, and shall thereupon enter upon said 
premises and proceed to rebuild or repair the same with reasonable expedition.” 

The decision below went upon the ground that the option thus given the 
insurer does not apply in case of total loss on buildings, a view in which we 
cannot concur. There is no conflict between the language granting the option and 
the provisions, already quoted, liquidating the recovery for total loss under a 
valued policy at the amount of insurance. It is not at all uncommon for contracts 
to state in unequivocal language a promise to pay money and then to qualify the 
obligation by giving the promisor the election to discharge it in some other 
manner, as by the rendition of services for, or the delivery of property to, the 
promisee. “A promise of one of several alternative performances will give the 
choice of alternatives, unless the contrary is stated, to the person who is to 
render the performance.” Williston, Contracts, § 1407. Such is the simple and 
plain purpose of the language giving the insurer the right to “rebuild or repair.” 
The precise question was so decided in Temple v. Niagara Fire Ins. Co., 109 
Wis. 372, 85 N. W. 361. 

No case has been cited justifying a contrary construction of the controlling 
policy provisions. The books deal with two kinds of standard policies, one the 
result merely of agreement and custom of insurers, and the other established by 
mandatory statute. It is the latter with which we are now concerned. It is true, 
as Dean Vance says (Vance on Ins. [2d Ed.] § 208) that, “when the standard 
form is used in those states in which a standard policy has not been adopted, 
any terms or conditions repugnant to local statutes are invalid.” In such case, 
under a “valued policy” statute, there can be no option to repair or rebuild. That 
is, with a valued policy law such as ours, and without statutory authority other- 
wise for the inclusion in policies of the insurer’s option to rebuild, any attempt 
to include it is ineffectual. If, under such circumstances, it is found in a policy, 
it is void. That is the sole effect of such cases as Fadanelli v. Nat. Security Fire 
Ins. Co., 113 Neb. 830, 205 N. W. 642; Milwaukee Mechanics’ Ins. Co. v. Russell, 
65 Ohio St. 230, 62 N. E. 338, 56 L. R. A. 159. See, also, 7 Cooley’s Briefs on 
Ins. (2 Ed.) 6556. The basis for such decisions is reversed as to effect, or at 
least disappears, when, as here, we have a statute, not only permitting, but also 
requiring, the policy to contain, with the valued policy provisions, the insurer’s 
option to rebuild. 

The history of the statutory standard policy, the valued policy provisions, and 
the insurer’s option to rebuild, is all very interesting, but too familiar to justify 
anything more than mere reference here. Among other things, the purpose is to 
prevent overinsurance as a temptation to incendiarism. It would be much hindered, 
if, under a long-term valued policy, buildings had depreciated far below policy 
value, and the insurer, notwithstanding, should be denied its option to rebuild 
after total loss. In periods of marked depression, particularly if the onset were 
sudden, the rewards of arson would be great. So, everything else aside, one of 
its plain purposes militates against the construction of the standard policy which 
plaintiff advocates. 

It follows that the order must be reversed. 

So ordered. 


ROTH v. EMPLOYERS’ FIRE INS. CO. No. 28262. 
Supreme Court of Nebraska. May 20, 1932. 
242 Northwestern Reporter 612. 
1. INSURANCE. 
Agent, in making out application for insurance, acts as insurer’s agent. 
(For other cases, see Insurance, Dec. Dig. § 379[7].) 
2. INSURANCE. 


\Vhere insured makes full and honest answers to questions asked by agent 
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making out application for fire policy, insurer cannot take advantage of false 
answer inserted by agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Syllabus by the Court. 

An agent, in making out an application for insurance, acts as the agent of 
the insurer, and not of the insured. If the insured makes full and honest answers 
to all questions asked him by the agent who is typewriting the application, the 
insurance company cannot take advantage of a false answer inserted by its agent, 
contrary to the facts as stated to such agent by the applicant. 

Appeal from District Court, Douglas County; Foster, Judge. 

Action by Peter Roth against the Employers’ Fire Insurance Company. Judg- 
ment for the plaintiff, and the defendant appeals. 

Affirmed. 

Wear, Moriarty, Garrotto & Boland, of Omaha, for appellant. 

John A. McKenzie, of Omaha, for appellee. 

Heard before Goss, C. J., Rose, Dean, Eberly, Day, and Paine, JJ., and Ryan, 
District Judge. } 

PAINE, J. 

This is a suit for $1,807.50 upon a fire insurance policy covering personal 
property. The verdict returned was for $1,702.50. Motion for new trial heing 
overruled, appellant prosecutes appeal, setting out 17 errors in its amended motion 
for new trial. 

The evidence discloses that Peter Roth, a farmer about 70 years of age, 
brought action upon a three-year fire insurance policy, dated April 4, 1929, which 
had been written by his local banker, R. K. C. Brown, in the appellant company. 
The policy covered horses, cattle, harness, hay, farm machinery, grain, etc. The 
fire occurred January 19, 1931, and the loss sustained by Mr. Roth was much 
greater than the amount of insurance carried upon the property. A few vears 
prior to the time that Roth took out this insurance policy, he had been sued for 
the sum of $7,000 upon a forged note. He had placed a mortgage upon his per- 
sonal property on October 7, 1926, in favor of his brother, Alfred Roth, to pro- 
tect against the suit on the forged note. Roth and the banker agent of the insur- 
ance company each lived in Papillion, Sarpy county. After the fire the appellant 
company sought to avoid liability on the ground that there was a chattel mort- 
gage upon the property at the time the insurance policy was written. 

The policy contained the following provision as set out in the amended 
answer of defendant: “This entire policy shall be void if the insured has con- 
cealed or misrepresented in writing or otherwise any material fact or circumstance 
concerning this insurance or the subject thereof; of if the interest of the insured 
in the property be not truly stated herein; or in case of any fraud or faise 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after the loss.” 

Appellant alleged in the amended answer that appellee concealed and mis- 
represented in writing that the property insured was not mortgaged, when in 
fact the appellee had, prior to the signing of said application, mortgaged said 
property. 

The amended answer also set forth the following provision of the policy: 
“This entire policy, unless otherwise provided by agreement indorsed herein or 
added hereto, shall be void—if the subject of insurance be personal property and 
be or become incumbered by chattel mortgage.” 

It is strongly contended by the appellant that untrue representations made 
by the insured in his application for insurance will void the policy where such 
representations related to matters material to the risk, and where, if a true 
answer had been made, no contract of insurance would have been entered into. 
Goodell vy. Union Automobile Ins. Co., 111 Neb. 228, 196 N. W. 112; Muhlbach 
v. Illinois Bankers’ Life Ass’n, 108 Neb. 146, 187 N. W. 787; Morrissey Vv. 
Travelers’ Protective Ass’n, 122 Neb. 329, 240 N. W. 307. 

On the other hand, the appellee sets out the statute, section 44-322, Comp. 
St. 1929, which reads in part as follows: “No oral or written misrepresentation 
or warranty made in the negotiation for a contract or policy of insurance by 
the insured, or in his behalf, shall be deemed material or defeat or avoid the 
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policy or prevent its attaching unless such misrepresentation or warranty deceived 
the company to its injury.” 

In the case of Calnon v. Fidelity-Phenix Fire Ins. Co., 114 Neb. 194, 206 
N. W. 765, it was held: “Under the statute, the violation of a condition in a 
fire insurance policy by the mortgaging of the property insured does not in- 
validate the insurance, unless the breach of contract contributes to the loss.” 

To the same effect are the following cases: Traynor v. Automobile Mutual 
Ins. Co., 105 Neb. 677, 181 N. W. 566, 14 A. L. R. 195; Central Granaries Co. v. 
Nebraska Lumbermen’s Ins. Ass’n, 106 Neb. 80, 182 N. W. 582; Mayfield v. 
North River Ins. Co., 122 Neb. 63, 239 N. W. 197; Security State Bank v. 
Etna Ins. Co., 106 Neb. 126, 183 N. W. 92 

When the application was taken for the fire insurance policy, Mr. Roth took 
in the old policy of insurance on the same property and asked Banker Brown to 
write a new policy. In filling out the application, Brown asked if the property 
was mortgaged, and Roth said, “Yes,” and testified: “I told him that mortgage 
don’t amount to nothing, it was to protect myself, because they had $7,000 forged 
notes against me.” So the local agent knew all the facts relating to this alleged 
mortgage, and knew that Roth owed his brcther nothing, and that in realtiy 
there was no obligation thereon. 

In the case of Fidelity Mutual Fire Ins. Co. v. Lowe, 4 Neb. (Unof.) 159, 
93 N. W. 749, a syllabus is as follows: “An agent for an insurance company, 
authorized to solicit insurance, and receive, fill out, and transmit applications for 
insurance, binds the company which he represents in all knowledge received by 
him in the filling out of the application; and where an applicant in good faith 
states the answers truthfully, and the agent, with knowledge of the facts, enters 
false answers, and the policy is issued thereon, the wrong of the agent will be 
imputed to his principal, and the company will be estopped by the statements of 
its agent. 

To the same effect are Home Fire Ins. Co. v. Fallon, 45 Neb. 554, 63 N. W. 
860; German Ins. Co. v. Frederick, 57 Neb. 538, 77 N. W. 1106; 14 R. CG L. 
117, § 351; Busboom v. Capital Fire Ins. Co., 111 Neb. 855, 197 Neb. 957. 

Appellant urges the case of Morrissey v. Travelers’ Protective Ass’n, 122 
Neb. 329, 240 N. W. 307, as holding to the contrary. The following distinction 
may be drawn between that case and the one at bar: In that case, the application 
was made out by the insured, who made a false answer as to his eyesight, and 
this defective eyesight was a direct, contributing cause to his injury, which would 
doubtless have been avoided if his eyesight had been as represented by him in his 
application. 

[1, 2] It may be stated as a general rule that an agent, in making out an 
application for insurance, acts as the agent of the insurer, and not of the insured, 
and if the insured makes honest answers to all questions propounded, the insurer 
cannot take advantage of a false answer inserted by its agent, contrary to the 
facts as stated to the agent by the applicant. 

\We have examined the other errors assigned, and finding no prejudicial error 
in the judgment, the same is 

\ffirmed. 


SANTINO v. GREAT AMERICAN INS. CO. OF NEW YORK. 
SAME v. GLENS FALLS INS. CO. No. 2954. 
Supreme Court of Nevada. April 4, 1932. 

9 Pacific Reporter (2d) 1000. 


1. INSURANCE. 

Insured held entitled under allegations of complaint and replies to prove 
waiver by insurer of conditions alleged to have been performed in complaint and 
denied in answer. 

The complaint, in action to recover on fire policies, alleged full per- 
formance of contracts of insurance, while replies set up waiver and estop- 

pel to each affirmative defense, together with general allegation that de- 

nial of liability on one ground of title waived all and every defense of 

any kind, character, or nature. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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4. INSURANCE. 

Replies in action to recover on fire policy pleading waiver and estoppel to 
affirmative defenses warranted proof of waiver as to all issues involving forfei- 
ture by nonperformance of conditions of policy (Comp. Laws 1929, § 8622) 

Replies, in addition to pleading of waiver and estoppel specially to 
each affirmative defense, contained a general allegation that denial of 
liability on one ground of title waived all and every defense of any kind 
character or nature. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

INSURANCE. Me 

Recovery on fire policy held erroneously granted, in absence of proof of wai- 
ver of conditions of policy as alleged. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

INSURANCE. 

In action on fire policy wherein insurer set up defense that insured did not 
have title to property, testimony that deed was made to mother to protect in- 
sured from creditors, without intention of delivery, was admissible. 

(For other cases, see Insurance, Dec. Dig. § 653.) 

INSURANCE. 

Circumsances indicating fraudulent intent on part of insured transferring 
property to mother without intention of conveying title merely affected weight 
of testimony. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from District Court, Washoe County; B. F. Curler and George A. 
Bartlett, Judges. 

Separate actions by A. Fred Santino against the Great American Insurance 
Company of New York and the G lens Falls Insurance Company, the actions being 
consolidated and tried as one. Judgment for plaintiff in each case, and from or- 
ders overruling their motions for new trial, defendants appeal. 

Reversed, and new trial ordered. 

Harwood & Diskin, of Reno, for appellants. 

Samuel Platt, of Reno, for respondent. 

Ducker, J. 


These are actions brought by the assured to recover on policies of insurance 
for loss by fire. They were consolidated and tried as one. In the first case the 
property insured was described as a one-story, shingle roof, frame building and 
personal property therein, situated on lots 3 and 4 between First and Second 
streets in Verdi, Washoe county, Nev., and was insured by the defendant Glens 
Falls Insurance Company, as stated in the policy of insurance, while said build- 
ing was occupied only for restaurant purposes. This policy was for $2,400. 

In the other case the property insured was described as a shingle roof, frame 
building, and personal property therein, situated on lots 1 and 2 between First 
and Second streets in Verdi, Washoe county, Nev., and was insured by defend- 
ant Great American Insurance Company, N. Y., as stated in policy of insurance, 
while said building was occupied only for dwelling house purposes. This policy 
was for $1,500. 

The complaints allege the corporate characters of the defendants, the mak- 
ing of the contracts of insurance, the payment of premiums at the time of the 
execution of the contracts, and that the insurance was in full force and effect at 
the time of the fire which destroyed the property. They allege that the property 
insured was located at the time of the issuance of said policies, and thereaiter 
until the time of said fire, at the place or places particularly designated in or on 
the indorsement or indorsements attached to said policies. The complaints allege 
that at the time of said fire the plaintiff was the owner of all the property so in- 
sured, and that at all of said times said buildings were used for the purposes 
stated in said policies; that all of the merchandise and fixtures describétl in said 
policies were, at the time of said fire, contained in said buildings. The com- 
plaints allege that all of said property was at the time of its dé¢truction of a 
greater cash value or market value than the total of all of said insuranc The 
complaints allege that the entire amount of said policies of insurance is now due, 
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owing, and unpaid, and, though demand has been made for the same, defendants 
have refused, and do now refuse, to pay the same; that plaintiff gave to defend- 
ant due notice and proof of its said loss in the manner and time required under 
the terms of the policies of insurance, and had otherwise performed all of the 
conditions of the policies on his part, and that more than sixty days has expired 
since said proof of loss has been given to and served upon said defendants, and 
these actions are commenced within twelve months next after said fire. 

The insurance policies alleged to have been executed by defendants and de- 
livered by them to plaintiff at the time of the payment of the premiums are made 
a part of the complaint. 

The answers admit the execution of the policies; that the same had not ex- 
pired at the time of the fire; that plaintiff gave to defendants notice of loss and 
at the same time declared to defendants in writing, under oath, proof that the 
buildings described in said policies of insurance and all personal property lo- 
cated therein had been destroyed by fire; that plaintiff demanded from defend- 
ants the amounts stated in said insurance contracts, and that defendants have 
refused payment. Most of the other allegations of the complaint as to perform- 
ance of covenants are denied in the answer. 

The answer in each case sets up several separate defenses. One of these 
fenses is based upon the provision in the contract of insurance that “the same 
shall become void if the interest of the insured in the property be not truly sta- 
ted herein, or if the interest of the insured be other than unconditional and sole 
ownership.” 

In this connection it is alleged that, prior to the execution of the contract of 
insurance, “the said plaintiff, by deed duly executed, conveyed all his right, title 
and interest in said building and the lot upon which said building was located to 
Adele Santino, and that by virtue of said conveyance the said Adele Santino be- 
came the owner of all of plaintiff's right, title or interest in said building and the 
whole thereof; and that by reason of said conveyance the said insurance policy 
and the whole thereof became and was void at the time of said loss;” that de- 
fendants had no notice or knowledge, prior to the execution of the contract of 
insurance, of said conveyance. 
Another separate defense 
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in each answer is based upon the alleged viola- 
tion of the contract of insurance by plaintiff in permitting the building insured 
to be occupied and used at the time of its loss by fire for a purpose other than 
that agreed and warranted by him in the policy of insurance. In this connection 
it is alleged in each answer that, at the time of the fire, the building insured was 
being used and occupied without the consent of defendant for the purpose of a 
barroom, saloon, and soft drink parlor. 





























In the replies, in which most of the allegations as to separate defenses are 
lenied, it is alleged as follows: “Plaintiff further alleges that the sole and ex- 
clusive ownership in and title to said property and premises, during all of the 
times mentioned in his said complaint and in his said reply, up to and including 
the time of the fire and the loss thereof, was in him, the said plaintiff, and that 
during all of said times he was the sole and exclusive owner in fee and otherwise 
ff said title and premises, and the whole thereof, and is now the exclusive owner 
in fee to the land upon which said buildings and premises were located prior to 
the fire. Plaintiff further alleges that during all of the times mentioned herein, 
and at the present time, he always had, and now has, an insurable interest in and 
to all of the property, real and personal, mentioned in said complaint on file 
herein "Plaintiff further a that, after his submission of proof of loss and 
his demand duly made upon said defendants for the payment to him as in said 
policies provided, the said defendants wrote the plaintiff letters dated October 
19, 1929. denying liability for the reason that plaintiff did not have title to the 
Property insured. Copies of said letters written by the duly authorized adjuster 
{the insurance companies are set out in the replies. 
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.tther alleged in the replies that defendants by and through their said 
letters and communications to plaintiff, and communicating to plaintiff the sole 
and exclusive reason for their denial of the liability, namely, that plaintiff did 
not have title: .. the property insured, waived all and every other defense of any 
kind, char racter, or nature to said actions filed by plaintiff as aforesaid, and were 
then and there estopped from relying upon or setting up any other defense what- 
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ever to plaintiff's complaint filed herein. It is further alleged that, because of 
said waiver and estoppel, the defendants in law and in equity are foreclosed and 
estopped from avoiding, or defeating the payment of said insurance for any 
ground or reason whatever, save and except the alleged reason that the plaintiff 
at the time of the loss did not have title to the property insured. 

It is further alleged that, at or about the time of and prior to the execution 
of said insurance policies and contracts, said property was examined and inspect- 
ed by a duly authorized agent and representative of said defendants, and upon 
other times during the life of said policies and prior to said loss by fire, and that 
said defendants during the entire life and existence of said insurance policies 
were familiar with the use and occupancy and status of said property. 

Judgment was rendered in favor of plaintiff in both cases. Defendants have 
appealed from the orders overruling their motions for new trials. 

On the trial of the case plaintiff introduced in evidence, without objection, 
the policies of insurance. He introduced no evidence to prove the allegations 
of the complaints, denied in the answers as to his performance of the covenants 
of the contracts of insurance except the payment of the premiums. He intro- 
duced in evidence the two letters, copies of which are set out in the replies, in 
which defendants denied liability for the reason that plaintiff did not have title 
to the property insured at the time of the loss. Plaintiff contends that by such 
denial of liability defendants waived all other covenants and warranties in the 
contracts of insurance, and were estopped to defend except on the single ground 
of title not being in plaintiff at the time of the loss; and that it was essential for 
him to prove the performance only of such covenants as had not been waived. 

Defendants contend that, plaintiff having elected to allege in his complaints 
full performance of the contracts of insurance instead of a waiver of the same, 
the burden was on him to prove such allegations; and that the allegations of 
waiver and estoppel pleaded in the replies in defense only of defendants’ affirm- 
ative defenses could not be considered by way of estopping defendants to 
prove the affirmative facts alleged in the answer, and that such matters could 
not be received in proof of the allegations of the complaint. They contend that 
the judgment should be reversed because of the failure of plaintiff to prove the 
material allegations of the complaint showing performance of the covenants of 
the contracts of insurance, which were denied in the answers. 

[1] A question presented is whether, under the allegations of the complaint 
and replies, plaintiff was entitled to prove a waiver by defendants of the condi- 
tions alleged to have been performed in the complaints and denied in the ans- 
wers. We resolve the question in the affirmative. While there is authority to 
the contrary, it has been held that, in an action on an insurance contract, waiver 
may be proved under allegations of performance. Atlantic Insurance Co. v. 
Manning, 3 Colo. 224; Southern Surety Co. v. Farrell, 79 Colo. 53, 244 P. 475; 
Andrus v. Insurance Ass’n, 168 Mo. 151, 67 S. W. 582; Berliner vy. Travelers’ In- 
surance Co., 121 Cal. 451, 53 P. 922, 925. 

It has been held that an averment in the complaint of performance of condi- 
tions of the policy must be considered as meaning such as have not been waived 
and that therefore a reply setting up waiver did not constitute a departure from 
such complaint. Levy v. Peabody Ins. Co., 10 W. Va. 560, 27 Am. Rep. 598; 


Cooley’s Briefs on the Law of Insurance, vol. 3, p. 2772. 
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[4] While waiver and estoppel are pleaded specially in the replies to each 
affirmative defense, there is a general allegation in the replies, as we have pre- 
viously pointed out, that defendants’ denial of liability on the one ground of title 
“waived all and every defense of any kind, character or nature to said actions.” 
We think, under this allegation, in view of the liberal procedure enjoined by our 
Code, that waiver could be proved as to all the issues involving forfeiture by non- 
performance of conditions of policies. 

_ Section 8622, N. C. L., provides: “The court shall, in every stage of an action, 
disregard any error or defect in the pleadings or proceedings, which shall not 
affect the substantial rights of the parties; and no judgment shall be reversed or 
affected by reason of such error or defect.” 

x ok kK kK kK * 


[6-8] Defendants contend that there was no proof of waiver. Their counsel 
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concedes that during the trial in the lower court they stated that defendants 
waived any right to question the payment of the policies on any ground, except 
title, but contend that such admission was based upon the assumption that plain- 
tiff would prove the allegation in the replies that “defendants during the entire 
life and existence of said insurance policies; were familiar with the use and occu- 
pancy and status of said property”; and that no such proof was offered. We 
think that this contention is well taken, and that the case must be reversed on 
this ground. No evidence was offered to prove that the use of the buildings for 
the purpose of a barroom, saloon, and soft drink parlor was known to the de- 
fendants when they denied liability on the score of title in Adele Santino. 
Knowledge is an essential element of waiver. A party cannot waive something 
unknown to him. The generally accepted definition of waiver is the intentional 
relinquishment of a known right. 27 R. C. L. 904; 21 C. J. 1116. The very great 
weight of authority is to the effect that the knowledge of the insurer of a breach 
of condition in the policy is necessary to a waiver of its forfeiture. In 19 Cyc. 
at page 778, 779 it is stated: “It is a fundamental principle of the doctrine of wai- 
ver applicable equally to insurance as to other branches of the law, that a wavier 
to be effective against the party making it must have occurred with full knowl- 
edge of all material facts. For example it has been repeatedly held that the vio- 
lation of the condition must have been known to the insurer or a waiver cannot 
be asserted by the insured.” (See note 24 on page 779 citing decisions from a 
large number of states in support of the foregoing statement of the rule.) 

In the case of Mrs. Annie Snyder v. Supreme Ruler of the Fraternal Mystic 
Circle, 122 Tenn. 248, 122 S. W. 981, 45 L. R. A. (N. S.) 209, cited by plaintiff in 
support of his contention that defendants, having expressly declared a single 
reason for refusing to pay plaintiffs insurance, waived every other ground of ob- 
jection, the principle is stated that knowledge on the part of an insurer is essen- 
tial to waiver. The court said: “A fraternal benefit society which refuses to pay 
a claim on the ground that the member was addicted to the excessive use of 
narcotics cannot subsequently set up the defense that the claim is on behalf of 
the divorced wife of the member, contrary to its by-laws, whitch fact it knew at 
the time it refused payment. (The italics are ours.) See, also, United Ben. Soc. 
of America vy. Freeman, 111 Ga. 355, 36 S. E. 764; Jackson v. Life & Annuity 
Association (Mo. App.) 195 S. W. 535; Union M. Insurance Co. v. Huntsberry, 57 
Okl. 89, 156 P. 327; Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 
242; Levy v. Peabody Ins. Co., supra; Pace v. Ins. Co., 173 Mo. App. 485, 158 S. 
W. 892; Cooley’s Brief on the Law of Insurance, Vol. III, pp. 2460, 2461. 

[9] Defendants concede that the evidence is sufficient to support the findings 
that, at the time of the execution of the insurance policies and at the time of the 
fire and loss, the title to the property was in plaintiff, but contend that the court 
erred in permitting plaintiff to answer certain questions over defendants’ objec- 
tions touching his title to the property. When these questions were asked the 
defendant had introduced in evidence a certified copy of the deed conveying the 
property from plaintiff to Adele Santino, his mother, and the proofs of loss 
sworn to by plaintiff wherein he stated under oath that he did own the property, 
and that the title was held by said Adele Santino. In answer to these questions 
plaintiff testified that at the time he signed the deed he did not intend to deed 
the property to her; that he did not intend to deliver the deed to her; that he 
signed the deed to protect himself from creditors who were threatening to sue, 
and against the possibility of the United States government with whom he had 
had trouble over his manner of using the property, getting the property. He tes- 
tified that he was the sole owner of the property. There was other testimony 
tending to show that there was no delivery of the deed. We think the testimony 
was admissible. 

[10] Defendants claim that plaintiff was estopped from giving such testi- 
mony on account of the foregoing circumstances indicating a fraudulent intent 
on his part. We think these circumstances merely affected the weight of his 
testimony, which was for the trial court. 

The cases are reversed and a new trial ordered. 
Coleman, C. J., and Sanders, J., concur. 
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SELRAY INV. CO. v. MASSIMINO et al. 
Court of Chancery of New Jersey. April 8, 1932. 
160 Atlantic Reporter 323. 
INSURANCE. 

Under mortgagee clause in fire policy, owner held entitled to credit upon 
mortgage for amount due her under policy as against insurer assignee. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Syllabus by the Court. 

The owner of a building procured fire insurance and caused to be attached 
to the policy a mortgagee clause. Thereafter a loss occurred and the insurer, 
claiming that as to the owner it was under no liability therefor, made a settle- 
ment with the mortgagee and took an assignment of the mortgage in the name of 
its nominee. Held, that there must be credited upon the mortgage the sum actually 
due the owner under the policy. 

Suit by the Selray Investment Company against Millie Massimino and others. 

Decision in accordance with opinion. 

Norman H. Samuels, of Paterson, for complainant. 

E. Robert Coven, of Paterson, for defendants. 

BicELow, Vice Chancellor. 

The bill is filed to foreclose a mortgage made by Millie Massimino and hus- 
band to Joseph Bauman and wife, securing $4,700 and assigned to complainant 
November 5, 1931. The defendants answer that the mortgage has been paid. These 
are the facts: On the premises were a dwelling house and a garage which 
were destroyed by fire or in some other manner on March 28, 1931. At that 
time, the mortgagees, the Baumans, held two policies of the Home Fire & Marine 
Insurance Company insuring Mrs. Massimino against loss by fire of the buildings 
mentioned. The policies are in the ordinary form and have attached standard 
mortgagee clauses. When the Baumans attempted to collect the insurance, the 
company denied liability but finally offered to compromise on this basis: It would 
pay them $4,500 and in consideration thereof they would assign the morgtage to 
the Selray Investment Company, the complainant in this cause. This offer was 
accepted and the settlement carried out. Payment to the Baumans was made by 
check of complainant, but the money for this purpose was furnished to com- 
plainant by the insurance company. This payment, defendants assert, satisfied the 
mortgage. 

The mortgagee clause contains this agreement: “Whenever this company shall 
pay the mortgagee (or trustee) any sum for loss or damage under this policy 
and shall claim that, as to the mortgagor or owner, no liability therefor existed, 
this company shall, to the extent of such payment, be thereupon legally subro- 
gated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may, at its option, pay 
to the mortgagee (or trustee) the whole principal due or to grow due on the 
mortgage with interest and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities, but no subrogation shall impair 
the right of the mortgagee (or trustee) to recover the full amount of their 
claim.” 

Different rules apply when insurance is procured by or at the expense of the 
mortgagor and when insurance is procured by the mortgagee at his own cost. 
In the latter case, the owner has no interest in the insurance; while in the former 
case, the owner is interested and has a right to have the money collected by the 
mortgagee on a loss, applied in reduction of the mortgage debt. 26 C. J. 41. 
Provided the insurer was liable to the owner on the policy. The evidence in this 
cause does not disclose who procured the insurance policies, but since they name 
as the insured Mrs. Massimino, I think the presumption is that she procured 
them rather than the mortgagees. Payment to the Baumans was made by check 
of complainant and not by check of insurer, but this was a mere matter of form. 
The money was the money of the insurance company and the payment was made 
in settlement of the Baumans’ claim against that company. The transaction will 
be given the same effect as if the insurer had made payment to the mortgagees 
direct and as if it itself had taken the assignment of the mortgage. 
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But complainant urges since the insurer disclaimed liability as to the owner, 
that it need not apply the amount paid the Baumans in reduction of the mort- 
gage. As between the insurer and the mortgagee, the insurer, upon disclaiming 
liability to the owner, is entitled to subrogation to the mortgagees’ rights and to 
assignment of the mortgage in accordance with the terms of the mortgagee clause. 
But when the insurer seeks to assert against the owner the rights or the mort- 
gage which it has received from the mortgagee, then the question whether the 
insurer is actually liable to the owner on the policy arises, and if liability exists, 
the owner may defend to the extent of the liability. The correct rule was stated 
by the Court of Appeals of Maryland in Frontier Mortgage Corp. v. Heft, 146 
Md. 1, 125 A. 772, 777: 

“The words ‘and shall claim that, as to the mortgagor or owner, no liability 
therefor existed,’ must be held to mean that the claim is well founded, and that, 
as a matter of fact, no liability exists on the part of the insurer to the mort- 
gagor or owner. A®tna Life Ins. Co. v. National Union Fire Ins. Co. and Harris, 
98 Neb. 446, 153 N. W. 553, L. R. A. 1916A, 784; Traders’ Ins. Co. v. Race, 
142 Ill. 338, 31 N. E. 392; O’Neil v. Franklin Fire Ins. Co., 159 App. Div. 313, 
45 Ni ¥. Se Ge. 

“The right to subrogation does not depend upon the claim of no liability, 
but upon the fact of no liability. The claim must be based upon a state of facts, 
which, under the contract of insurance, would exempt the insurer from liability 
to the mortgagor or owner. To give any other construction would, as suggested 
by counsel for appellees, enable the underwriters to escape liability in every case 
where a mortgagee clause such as this is attached to the policy, by merely claim- 
ing it is not liable to the mortgagor paying the mortgage, and being subrogated 
to all securities held by the mortgagee, and then proceed to reimbursement at the 
expense of the mortgagor, for whose benefit and protection the insurance was in 
fact secured. 

“Obviously, a construction producing or permitting such a result could not 
be sanctioned. Nor could it have been the intention of the parties.” 

These rules are in harmony with Palmer v. McFadden, 86 N. J. Eq. 377, 98 
A. 462, modified sub nom. Palmer v. Insurance Company, 87 N. J. Eq. 347, 100 
A. 225, L. R. A. 1917D, 871, wherein it was held that the insurer must credit 
upon the foreclosure decree the sum due the mortgagor under the policy. There, 
the fire loss occurred pending the foreclosure suit and the insurer paid the mort- 
gagee the amount of the decree and took an assignment thereof and of the 
mortgage. 


Complainant must credit upon the mortgage the sum actually due -Mrs. 
Massimino under the policies. 

There remain the questions whether the insurance company was liable to 
Mrs. Massimino and, if so, what was the amount of the liability? The defendants 
expected to prove the existence and amount of liability by two witnesses, of 
whom one died a week before the final hearing and the other unexpectedly left 
town the morning of the hearing. I was doubtful whether the fact of liability by 
the insurer to Mrs. Massimino would constitute a defense in this suit, so I per- 
mitted counsel for complainant to proceed, reserving to both parties the right to 
present at a later day their evidence on this question if I should decide that it 
was material. I find that it is, and will fix an early day to take the evidence. 
Or, if both parties prefer, further proceedings in this suit will be stayed until 


liability to Mrs. Massimino on the policy be determined in the action at law 
which, I understand, is now pending. 


CENTRAL RADIATOR CO. v. NIAGARA FIRE INS. CO. 


et al. No. 79. 
Court of Errors and Appeals of New Jersey. May 16, 1932. 


i. 160 Atlantic Reporter 342. 
1. INSURANCE. 

_Fire policy covering described buildings and patterns contained in designated 
buildings held not to cover patterns stored until needed in “old blacksmith shop” 
not covered by policy. 


(For other cases, see Insurance, Dec. Dig. § 419.) 
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2. INSURANCE. 

Fact that fire insurer, while denying liability, participated in conferences 
looking toward settlement, held not to estop insurer from denying liability, nor 
constitute waiver of defense. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


Syllabus by the Court. 

1. Fire insurance policy covering certain buildings of a manufacturing plant 
and patterns contained in certain of such buildings held not to cover patterns 
stored until needed in a building not described in and not covered by the policy. 

2. The fact that after a loss the insurance company, while denying liability, 
participated in conferences about the amount of loss with a view of possibly 
settling in preference to defending a suit, did not estop the company from deny- 
ing its liability when sued, nor amount to a waiver of that defense. 

3. Where a trade custom is relied on as supporting a legal right, the exist- 
ence of such a custom must first be shown; and questions as to what the custom 
is, without any prior proof that any custom exists, are properly overruled as 
based on unwarranted assumption of a fact. 

Appeal from Supreme Court. 

Separate suits by the Central Radiator Company against the Niagara Fire 
Insurance Company, and against others, consolidated for trial. From a judgment 
of nonsuit, the plaintiff appeals. 

Affirmed. 

Isidor Kalisch, of Newark, for appellant. 


Arthur T. Vanderbilt, of Newark (Horace M. Schell, of Philadelphia, Pa., 
and David Stoffer, of Newark, on the brief), for respondents. 


PARKER, J. 


Suits against fifteen separate insurance companies based on a loss due to a 
fire which occurred at Lansdale, Pa., were consolidated for a trial, and at such 
trial the plaintiff was nonsuited. The appeal is from that judgment, and the 
grounds of appeal are only two in number: (1) The award of the nonsuit; (2) 
the exclusion of three questions asked of plaintiff’s witness Rohlffs. The only 
real question is the proper construction of the language of the policies specifying 
what property was, and what was not, covered thereby. The questions overruled 
bore on this matter, and will be considered in due course. 


The plaintiff’s property consisted of a number of factory buildings and their 
contents, constituting a plant appropriate to plaintiff's business indicated by its 
name. The subject-matter in suit relates to one building called “the old blacksmith 
shop” and certain patterns and other property stored therein at the time of the 
fire. The building and its contents were destroyed, but the companies refused to 
pay the claim on the ground that neither the old blacksmith shop nor any per- 
sonal property while contained therein was covered by the policies. The trial 
judge so held, and nonsuited accordingly. 


The coverage provisions of the policies are for the most part contained in 
the “rider” usually attached in such cases. The language of this rider, so far as 
material, is as follows: 

“On machine shop, main foundry, pattern shop and pattern storage build- 
ing, engine and boiler room, core room, office, blacksmith shop, and on machinery 
and equipment in machine shop, main foundry, engine and boiler room and othce 
and on supplies in machine shop and office building and on patterns in main 
foundry and pattern shop and pattern storage building and on lumber in pattern 
shop and pattern storage building situate Lansdale, Montgomery Co., Pa. 


“This policy covers on the buildings, improvements and structures together 
with all tangible and/or destructible property movable and/or immovable, includ- 
ing all articles mentioned in lines 10 and 11 of the Pennsylvania Standard policy 
the property of the assured or sold but not removed; also on assured’s interest 
in end on assured’s legal liability for similar property held by assured as follows: 
in trust or on commission or on joint account with others or on storage or 10f 
repairs. 


“It is understood and agreed that this form excludes coverage on fireproo! 
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storage vault and patterns contained therein, (and all raw materials in or about 
plant of assured). * * * 

“It is further understood and agreed that this insurance also covers property, 
not otherwise specifically excluded, in cars on trucks within one hundred feet (100) 
of buildings and platforms insured hereunder. * * * 

“Note—The word ‘materials’ as used above, includes gasoline and such other 
materials as are prohibited by the printed conditions of this policy.” 

Lines 10 and 11 of the main policy (Pennsylvania standard form) are as 
follows : 

“This policy shall not cover accounts, bills, currency, deeds, evidences of 
debt, money, notes, or securities; nor, unless specifically named hereon in writing, 
bullion, manuscripts, mechanical drawings, dies, or patterns.” 

[1] At the trial it appeared without dispute that the “old blacksmith shop” 
was disused as such, and was used merely for storage purposes. It was claimed 
that it was included in the coverage clause, but that claim is now expressly 
abandaned, so that the claim of recovery now is for the patterns, etc., not in 
use for manufacturing, but stored in the old blacksmith shop until they should 
be needed. 

It is argued, first, that any ambiguity in the policy should be resolved in 
favor of the assured. This is the rule familiar in insurance cases, but which, 
since the adoption of statutory forms of insurance policies, does not apply with 
all its former rigor. Of course, it is resorted to in any case only where there is 
doubt as to the meaning. 

The second point made in the brief (there was no oral argument) is stated 
as follows: “The Court erred in granting insurers’ motion for non-suit for the 
further reason that, even if the policies be construed to insure only patterns and 
dies ‘contained in’ the buildings expressly insured, none the less the patterns and 
dies, being property in their nature such that they cannot be presumed to remain 
there steadily, the policies covered them in their ordinary use, outside of such 
buildings.” To this it is sufficient to say that, conceding the proposition for 
present purposes, it is inapplicable to the facts, which are that the patterns, etc., 
destrcyed were not in ordinary use, or any other kind of use, but were stored in 
order to get them out of the way until they should be needed for use. The 
Pennsylvania case of McKeesport Machine Co. v. Ben Franklin Insurance Co., 
173 Pa. 53, 34 A. 16, is cited for the appellant, but that case seems to be almost 
exactly the converse of this, as the patterns were there plainly covered while 
in storage and were temporarily removed for use. The intent of the policy seems 
plain enough. The language of the main policy (lines 10 and 11) is that it is not 
to cover “patterns unless specifically named hereon in writing.” This is qualified 
by the rider to cover “patterns in main foundry and pattern shop and pattern 
storage building” (not the old blacksmith shop), but excluding coverage on the 
“fireproof storage vault and patterns contained therein,” which, it may fairly be 
surmised, needed no fire insurance. The specific coverage on patterns by way of 
exception to the general noncoverage clause should not be extended, we think, 
beyond the fair meaning of its language which specifies where the exception 
applies; and it is also restrictive of the clause relating to lines 10 and 11. It is 
further argued that the permit to use “materials usual and incidental to the 
business” amounts to a coverage on patterns in the old blacksmith shop, but we 
confess our inability to follow the reasoning in the brief. 

|2| The fourth point is that, by going into an inquiry as to the amount of 
loss, making suggestions looking toward a settlement, etc., the companies are 
estopped to plead that the patterns were not covered, and waived that defense 
Apart from the fact that plaintiff did not plead a waiver of this defense (though 
it did plead that failure to file proof of loss in due time was waived), we fail 
to find evidence to show anything that can fairly be treated as an admission of 
liability, or that amounts to an estoppel to dispute the claim of coverage. When 
claim was made, the companies sent a representative to inspect the loss; he re- 
Ported that the burned building was not covered, and plaintiff was so advised. 
The correspondence plainly shows that the subsequent negotiations looking to an 
ascertainment of the amount of loss or what plaintiff would accept and the 
companies would pay were based on their protest of nonliability and a mere 
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willingness to waive that position at a satisfactory figure. We think this point 
is without merit. 

The last point alleges error in overruling three questions asked of plain- 
tiff’s witness, Rohlffs, on his direct examination, Rohlffs testified that he was a 
pattern maker and had been such for eighteen years; (90) that patterns for 
manhole covers (which were among the patterns destroyed) did not become ob- 
solete, because the covers are standard articles. After an intervening question not 
relevant here, he was asked: 

“What is the custom in the business of manufacturing manholes with regard 
to the transferability of patterns, where a foundry is not all housed in one 
building ? 

“What is the custom in the trade regarding retention of patterns in a single 
building of several buildings in a pattern manufacturing establishment? 

“What is the custom regarding incidental changing from building to building 
as the occasion requires with regard to manhole patterns where the foundry con- 
sists of two or more buildings?” 

These questions were objected to and overruled, and we think properly so, 
They all involved an assumption of fact for whcih there was no foundation 
whatever in the testimony, viz. that there was a custom in the manhole or pattern 
manufacturing business relating to moving patterns around from building to 
building. If a trade or business custom is to be proved, the first thing to prove 
is that it exists, i. e., that there is a custom; and, if there be one, then what it 
is. The implication of all our cases, we think, and the express language of some 
of them, is to this effect. Halsey v. Adams, 63 N. J. Law, 332, 335, 43 A. 708; 
Runyon v. Central R. R. Co., 64 N. J. Law, 67, 44 A. 985, 48 L. R. A. 744; 
Calumet Construction Co. v. Board, 78 N. J. Law, 676, 76 A. 970; American 
Lithographic Co. v. Commercial Insurance Co., 81 N. J. Law, 271, 274, 80 A. 
25; Cramer & King Co. v. National Surety Co., 103 N. J. Law, 83, 134 A. 771; 


17 C. J. 519, 520; Paine v. Howells, 90 N. Y. 660, 662; Auto & Accessories Co. 


v. Merchants’ National Bank, 116 Md. 179, 81 A. 294, 295, a case in which ques- 


tions assuming the existence of a custom were held properly overruled. It is, 
moreover, most doubtful, to say the least, whether the questions were relevant or 
material to the situation of storing patterns when not needed for actual use in 
casting. Common sense would seem to suggest putting them out of the way in some 
convenient place. Whether fire insurance covering them in an active pattern shop 
should be held to cover them in an old frame building otherwise unoccupied is a 
different matter. 

There is some discussion in the briefs touching the applicability of the law of 
Pennsylvania to the case in hand, and whether it was properly proved. In our 
view, the matter is unimportant, as the result would not be changed, whatever the 
ruling thereon might be. 

The judgment will be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, and Donges and Judges Van Buskirk, Kays, Hetfield, Dear, 
Wells, and Kerney 

For reversal: None. 


IGOE, BROS., Inc., v. NATIONAL BEN FRANKLIN FIRE INS. CO 
OF PITTSBURGH, PA., et al. No. 97. 
Court of Errors and Appeals of New Jersey. May 16, 1932 
160 Atlantic Reporter 382. 
1. INSURANCE. 
Mere showing that arbitrators came to conclusion of fact erroneously does 
warrant setting aside award under insurance policy upon ground of mistake 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 
2. INSURANCE. 
Circumstances under which award of arbitrators under insurance policy will 
be set aside upon ground of mistake, stated. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 
3. INSURANCE. } 
In insured’s suit to reform arbitration award under use and occupancy 1- 
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surance policie s, evidence Jield not to establish mistake of arbitrators, sufficient 
as basis for reforming award (Comp. St. Supp. §§ 9—21 to 9—36). 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Syllabus by the Court. 

When it is sought to set aside an award upon the ground of a mistake com- 
mitted by arbitrators, it is not sufficient to show that they came to a conclusion 
of fact erroneously, however clearly it may be demonstrated that the inference 
drawn by them was wrong. It must be shown that, by some error, they were so 
misled or deceived that they did not apply the rules which they intended to apply 
to the decision of the case so that upon their own theory a mistake was made 
which has caused the result to be something different from that which they had 
reached by their reason and judgment. 

Appeal from Court of Chancery. 

Suit by Igoe Brothers, Incorporz ited, against the National Ben Franklin Fire 
Insurance Company of Pittsburgh, Pennsylvania, and others. From the decree 
rendered, both the complainant and the defendants appeal. 

Affirmed in part and reversed in part, and decree as a whole modified in ac- 
cordance with opinion. 

Arthur T. Vanderbilt, of Newark, for appellants. 

Wolber & Gilhooly; of Newark (Edward J. Gilhooly, of Newark, of counsel), 
for respondent. 

Case, J. 

The bill was to reform an award that had been made on numerous fire in- 
surance policies under an arbitration agreement between the complain: ant (the 
insured) and the defendants (the insurers) for the adjustment of losses in profits 
and fixed charges caused by a fire. 

The fire occurred April 9, 1925. The insurance was “on the use and occu- 
pancy” of the described premises, and each policy provided that if there were a 
total or partial suspension of business caused by fire, the insuring company would 
be liable “for the actual loss sustained, consisting of net profits on the business 
which is thereby prevented, such fixed charges and expenses pertaining thereto 
as must necessarily continue during the total or partial suspension of business 
and such expenses as are necessarily incurred for the purpose of reducing the 
loss under this policy” during the period which would be required to rebuild the 
premises damaged by fire. On June 21, 1926, the insured and the insurers enter- 
ed into an arbitration agreement, by the terms of which each party selected an 
appraiser. The agreement provided that the appraisers should first select a 
competent and disinterested umpire; that in the event of their failure to agree 
between themselves, they should submit their differences to the umpire; and 
that the award in writing of any two of these three persons should determine the 
amount of the loss. There was a further provision that if either of the parties 
should feel aggrieved in that the appraisers (or one of the appraisers and the 
umpire) had taken into consideration in arriving at their award matters which 
were improper or illegal for their consideration, such party should, within ten 
days from the entry of the aforesaid award, institute proper proceedings in the 
Court of Chancery for the purpose of correcting and reforming the award in 
accordance with the practice of that court. The appraisers were unable to agree 
and they submitted their differences to the selected umpire, Charles F. Lynch. 
The umpire, on September 26, 1927, submitted a preliminary report. On Novem- 
ber 18, 1927, he filed his final report which, on the signature of the appraiser for 
the insurers, affixed the following day, became the official award. The award 
was thus made long after the passing of the events concerning which the contro- 
versy is waged; it was not a guess against the future. The award embraced two 
items, one for the profits lost because of the fire, and the other a reimbursement 
tor such fixed charges, sometimes called “overhead,” as continued to run against 
the insured notwithstanding the interruption in production. The award was: 

1. That the assured should be allowed net profits of $301.45 per day 


for 200 days, or $60,290.00 
2. That the assured be allowed fixed charges of $194.18 per day for 


100 days, or 19,418.00 


Amount of award $79,708.00 
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The assured filed its bill of complaint in the Court of Chancery setting out 
certain grievances, chiefly—as amended—that the umpire, having determined 
that the length of time of the suspension of business was two hundred manu- 
facturing days, and having allowed for loss of profits during that period, should 
have allowed compensation for fixed charges throughout the same period, or 
$38,836 on this item as against the actual award of $19,418; that the finding by 
the umpire was the result of a mistake on his part and was not based upon any 
fact or data submitted to or before him; and that the award did not embody the 
real judgment of the umpire. The insurance companies answered denying these 
allegations and also filed a counterclaim wherein they asserted that the umpire 
had failed to embody his real judgment in the award in that he had overstated 
the profits and should have allowed $43,274 instead of $60,290 for that item. The 
matter was referred by the Court of Chancery to a special master to take testi- 
mony and report recommendations as to what decree should be made. Testimony 
was taken, and the report came in. The decree thereon, reciting that the umpire 
and the one appraiser had made a mistake in determining the loss, increased the 
amount allowed for fixed charges from $19,418 to $30,563.20, so that the award 
as reformed gave $60,290 to the insured for lost profits and $30,563.20 for fixed 
charges; and the decree carried further allowances of $1,000 to the special mas- 
ter, $2,500 counsel fee, with costs, to the solicitors for the complainant, and $627 
to the complainant, “being the amount paid by the complainant for the testimony 
taken before the special master.” 

Both the complainant and the defendants appealed from the decree, the 
complainant’s appeal being from the allowance of $30,563.20 rather than $38,836 
for fixed charges. The defendants’ appeal was from the entire decree. While 
the argument is mainly on the defendants’ appeal, at the same time the complain- 
ant does, in its brief, argue that the decree of the Court of Chancery should be 
modified by allowing the larger amount for fixed charges. 

The moving parties, however, are the defendant insurance companies. Two 
alleged errors by the court below are argued on their brief, first, that the court 
increased the award for loss of fixed charges, and, second, that the court dis- 
allowed defendants’ counterclaim; and complaint is made of the allowances. 

Under point 1 it is argued that the finding by the umpire and appraiser 
that complainant’s loss of fixed charges was $19,418 is conclusive and that the 
modification thereof by the lower court should be set aside. 


The general rule with respect to an award by arbitrators was recognized by 
this court in Kaplan vy. Niagara Fire Insurance Co., 73 N. J. Law, 780, 789, 65 A. 
188, 191, as follows: “Even in equity, except in cases of accident or mistake, such 
decision is final unless corruption or misconduct be imputed to them.” Our own 
Court of Chancery, speaking through Vice Chancellor Leaming in Collings Car- 
riage Co. v. German-American Insurance Co., 86 N. J. Eq. 53, 56, 97 A. 726, 728, 
said: “If through fraud, accident or mistake it [viz. the award] does not embody 
the real judgment of the parties who return it, it is not their award. With er- 
rors of judgment on the part of the parties making the award this court has no 
concern.” So long ago as 1855 the Supreme Court of the United States said in 
Burchell v. Marsh, 17 How. 344, 15 L. Ed. 96: “Courts should be careful to avoid 
a wrong use of the word ‘mistake,’ and, by making it synonymous with mere er- 
ror of judgment, assume to themselves an arbitrary power over awards.” And 
that court further observed in the same opinion that a willingness to disturb an 
award which was within the submission and, after a full and fair hearing, con- 
tained the honest decision of the arbitrators, “would be a substitution of the 
judgment of the chancellor in place of the judges chosen by the parties, and 
would make an award the commencement, not the end, of litigation.” No fraud, 
misconduct, or accident is charged against the award. Nor, having reference to 
the reservations contained in the arbitration agreement, is it claimed that the 
umpire and the appraisers took into consideration matters that were improper or 
illegal. That leaves mistake as the single available ground for setting aside the 
award. 


[1, 2] When it is sought to set aside an award upon the ground of a mistake 
committed by arbitrators, it is not sufficient to show that they came to a conclu- 
sion of fact erroneously, however clearly it may be demonstrated that the infer- 
ence drawn by them was wrong. It must be shown that, by some error, they 
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were so misled or deceived that they did not apply the rules which they intended 
to apply to the decision of the case so that upon their own theory a mistake was 
made which has caused the result to be something different from that which 
they had reached by their reason and judgment. The foregoing rule was pro- 
nounced by the Supreme Judicial Court of Massachusetts in Davis v. Henry, 
121 Mass. 150. It is, we think, a correct statement of the pertinent legal principle. 
We find nothing in chapter 134, p. 291, P. L. 1923 (1 Cum. Supp. §§ 9—21 to 9— 
36), an act concerning arbitrations and awards, that, on the record presented, 
diverges from the views expressed above. 

Was it incumbent upon the umpire and appraisers, having found that 200 
manufacturing days constituted the period which was required to rebuild the 
plant, that the prorated daily net profit was $301.45, and that the prorated daily 
fixed charges were $194.18, to allow not only for loss of net profits on that per 
diem for the full period but also for fixed charges during a like time? We think 
not. After the fire the insured set up a.temporary manufacturing plant and did 
a limited business therein. The report, of which the award is a part says: 
“While it is my opinion that it would require 200 days before the profit making 
facilities were restored, it is evident that since the assured continued manufactur- 
ing operations after the fire, these operations gradually absorbed the overhead 
charges, and, in my opinion, an allowance of 100 days of overhead would seem to 
be fair.’ The meaning is plain and the theory is rational. The receipts from 
the manufacturing operations in the temporary plant, while not enough to pro- 
duce a net profit, nevertheless brought in some money. A part of the fixed 
charges against which the companies insured was absorbed in the temporary 
plant and to some extent was met by the receipts therefrom. This element of 
loss was consequently reduced, and with reduction in loss came reduction in li- 
ability. The required period for reproduction of plant is, in effect, now conceded 
by the insured to have been correctly fixed at 200 manufacturing days and the 
daily fixed charges are accepted as correct at $194.18. If nothing whatever had 
occurred to stop the flow of insured’s money into unproductive “overhead,” 200 
times $194.18, which the insured now contends for, would have been the limit of 
recovery. But it was found as a fact that some of this “overhead” was made to 
produce an income and that the loss thereon was partly stopped. The award, in- 
stead of meeting this lessened liability by a reduction in the per diem, allowed a 
full per diem but shortened the number of days to correspond to the “absorption.” 
We see no fault with this either in theory or in application. Those who made 
the award found as a fact that the allowance of 100 days on this basis completely 
reimbursed the insured for his loss in fixed charges. Thus, as it seems to us, 
the umpire and his associate not only laid down a rational rule founded in jus- 
tice, but applied that rule to their decision, reaching a consistent result. 


[3] A careful examination of the record discloses no error of calculation, ob- 
vious on the face of such calculation or of the award, which should be corrected 
in order to give true effect to the theory upon which the award was made. In- 
deed, such of the matters before the arbitrators as have also been placed before 
us give sound support to the finding. One of the exhibits in their hands was 
the report of James J. Hastings, an expert accountant, which says: “With regard 
to fixed charges, we are of the opinion that the assured should be allowed the 
fixed charges for the period from the date of the fire to the date when the op- 
erations in the temporary wire mill (started within a month after the fire) were 
able to absorb the fixed charges in the cost of manufacture. From a study of 
the production reports and sales figures, we are of the opinion this period did 
not exceed four months.” One hundred manufacturing days are the practical 
equivalent of four calendar months. We find no such mistake in the award as 
was within the province of the Court of Chancery to correct. On the case pre- 
sented the award is conclusive on the allowance for fixed charges. The decree 
below is reversed in so far as it undertakes to reform the award. 

The defendant insurance companies in presenting their second point appear 
to us to be wholly at variance with much of what has already been said. The 
award was based on a record of profits made by the insured over a period of two 
years preceding the fire, instead of the five-year period contended for by the in- 
surers. That is said to be error. It was a matter of judgment whether the fair 
measure of the profits which the insured lost because of the fire was to be found 
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in the two-year table or in the five-year table or in some other tabulation. On 
such matters of judgment the award is conclusive. The same is to be said of 
the calculation which classed an item of disbursement as capital investment 
rather than operating expense; a controversy which moreover, is beside the point 
as the determination bore solely on the profits for a year earlier than the above- 
mentioned two-year period. These were the only matters presented in support 
of the counterclaim. The counterclaim was properly dismissed. The decree be- 
low is affirmed in that respect. 

The allowance to the special master for his services will be retained and made 
chargeable to both parties equally, and the reimbursement of $627 paid by the 
complainant for the testimony taken before the special master will be split and 
one-half thereof directed to be paid by the defendants; this, because the cause 
went to issue on the counterclaim as well as on the bill. The allowance of coun- 
sel fee and other costs to the complainant’s counsel will be struck. 

The decree as a whole will be modified to meet our views as herein expressed. 

For affirmance: None. 

For reversal: The Chief Justice, Justices Trenchard, Parker, Campbell, Lloyd, 
Case, Bodine, and Donges, and Judges Van Buskirk, Kays, Hetfield, Dear, Wells, 
and Kerney. 


TOTTEN et al. v. NATIONAL BEN FRANKLIN FIRE INS. CO. OF 
PITTSBURGH et al. 
Court of Chancery of New Jersey. May 17, 1932. 
160 Atlantic Reporter 572. 
1. INSURANCE. 

Owner who delivered deed to grantee on oral condition to withhold deed from 
record until grantor’s death held precluded from recovering under fire policy re- 
quiring unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Syllabus by the Court. 

A deed delivered by the grantor to the grantee takes effect as an absolute 
conveyance, irrespective of any oral condition attempted to be attached to its 
delivery. 

Suit by Caroline H. Totten and another against the National Ben Franklin 
Fire Insurance Company of Pittsburgh and another. 

Decree advised dismissing bill. 

Benjamin J. Spitz, of Patterson (Joseph T. Lieblich, of Paterson, of counsel), 
for complainants. 

Lum, Tamblyn & Colyer, of Newark, for defendants. 

Lewis, Vice Chancellor. 

Complainant, Caroline H. Totten, on March 1, 1928, executed a second mort- 
gage on the premises in question to her son, John H. Spanton, the other com- 
plainant, to secure a loan of $3,500. On March 15th Mrs. Totten secured a fire 
insurance policy for $3,500 from the defendants, and paid the premium thereon. 
The policy contained a mortgage clause making the loss, if any, payable to the 
first mortgagee and second mortgagee as interest may appear. On June 4, 1928, the 
building on the premises was destroyed by fire. Defendants refused to pay the 
loss, the complainants in this suit brought an action at law in the New Jersey 
Supreme Court to enforce the policy. 

The defendants interposed an answer in the Supreme Court, setting up various 
separate defenses, which in substance are as follows: 

(1) That the policy by its terms is void if the interest of the insured is not 
truly stated, and that the interest of Caroline H. Totten, the insured, was not 
truly stated, because she was not the sole and unconditonal owner of the premises 
in fee simple. 

(2) That the policy by its terms is void if the interest of the insured be other 
than unconditional and sole ownership, and that Caroline H. Totten was not the 
unconditional and sole owner. 

(3) That the policy by its terms is void, if subject to insurance be a building 
on ground not owned by the insured in fee simple, and that Caroline H. Totten 
did not own the ground in fee simple. 
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(4) That said policy by its terms provided that it is void if change of 
interest take place with certain exceptions not relevant, and that there was a 
change of interest. , 

(5) That the policy provided that the insured shall notify the insurer of any 
change of ownership, and that there was a change of ownership of which the 
insurer was not notified. 

For these reasons, among others, defendant claims that it is relieved of lia- 
bility to pay the face of the policy. 

The bill in this suit alleges that these defenses are inequitable, and prays that 
defendants be enjoined from setting them up in the pending action at law. It also 
prays that two deeds, one from Caroline H. Totten, dated February 17, 1927, to 
Alice Spanton and Theodore P. Spanton, her husband, and the other a deed from 
Alice Spanton and Theodore P. Spanton to Caroline Totten, dated May 21, 1928, 
be cancelled and expunged from the record, and that the said mortgage from 
Caroline H. Totten to John H. Spanton, dated March 1, 1928, be decreed and 
declared a valid mortgage. 

[1] On February 17, 1927, Caroline H. Totten executed a deed to the prem- 
ises to Alice Spanton and Theodore P. Spanton. The grantor was elderly and was 
ill. On that day she delivered the deed to her son, Theodore Spanton, on the con- 
dition that Theodore was to put it in a safe deposit box and not record it, unless 
she passed away, and the deed was accepted by Theodore on these conditions. 
It seems clear from the testimony that a delivery was in escrow and was not in- 
tended to be absolute. Actually, the deed was recorded on May 15, 1928. In the 
meantime, on March 1, 1928, Caroline H. Totten executed the $3,500 mortgage to 
her other son, John H. Spanton, and the mortgage was recorded on March 3, 1928. 

It seems to be well settled law that, where a deed absolute on its face is 
delivered by the grantor directly to the grantee, even though coupled with a con- 
dition that the deed is to take effect on a contingency, the condition is disregarded 
and the deed takes effect as though there had been no condition attached. Such a 
transaction is distinguished from one in which delivery is made to a third person. 

In Ordinary of State of New Jersey v. Thatcher, 41 N. J. Law, 403, at page 

7, 32 Am. Rep. 225, the court said: “A deed cannot be delivered in escrow to 
> grantee.” 

In Lake v. Weaver, 76 N. J. Eq. 280, at page 288, 74 A. 451, 454, 34 L. R. A. 
(N. S.) 495, the court says it is: “The imperative rule that a deed cannot be in 
escrow with its grantee. The soundness of Chief Justice Beasley’s exposition of 
this subject in Ordinary v. Thatcher, 41 N. J. Law [12 Vroom], 403, 32 Am. Rep. 
225, has never heen questioned in this state. The rule everywhere is that the de- 
livery of a deed to its grantee cannot be in escrow, but is, regardless of such 
purpose, a good delivery of the deed. 11 Eng. & Am. Ency. [L. 333] ‘Escrow’; 16 
Cyc. [561] ‘Escrows.’ The stability of all titles to land rests at bottom upon this 
tule.” 

Under this principle, title passed from Caroline H. Totten to Alice Spanton 
and Theodore P. Spanton by the deed of February 17, 1927, the attempted con- 
ditions being ineffective. 

The defendants apparently intend to rely upon this deed in the action in the 
Supreme Court to substantiate their separate defenses in that action. It is the 
contention of complainants that the deed of February 17 never took effect because 
the condition was not fulfilled, and that therefore to allow the defenses is in- 
equitable. But, as has been shown, the contention of complainants is unsound, 
and there is no equity requiring that the defenses be enjoined, and this relief will 
therefore be denied. It follows that complainants are not entitled to the relief 
praved for in regard to the cancellation of the deeds dated February 17, 1927, and 
May 21, 1928, and the declaration of the validity of the mortgage dated March 1, 
1928. 

A decree will be advised dismissing the bill. 
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NYPANO R. CO. v. NATIONAL RESERVE INS. CO. OF ILLINOIS 
Supreme Court, Appellate Division, Fourth Department. May 4, 1932. 
257 New York Supplement 194. 
INSURANCE. 


Charge jury could consider whether buildings were no longer used for pur- 
pose stated in fire policy, and intended use held improperly refused. 

The policy covered buildings, while occupied for rooming house and 
garage purposes, and refusal of the requested charge was error because 
under evidence jury could have found that the buildings were old and 
dilapidated; that they were actually unoccupied for month immediately 
before fire, and were padlocked when fire occurred; and that insured 
bought them with intention of tearing them down and using land for rail- 
road purposes and had abandoned uses specified in policies. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Thompson and Crosby, JJ., dissenting. 

Appeal from Supreme Court, Chautauqua County. 

Action by the Nypano Railroad Company against the National Reserve In- 
surance Company of Illinois and others. From a judgment for plaintiff and from 
an order denying defendants’ motion for a new trial, defendants appeal. 

Reversed on the law and facts, and new trial granted. 

Argued before Sears, P. J. and Taylor, Edgecomb, Thompson, and Crosby, JJ. 

Shire & Jellinek, of Buffalo (Joseph Swart, of Buffalo, of counsel), for ap- 
pellants. 

Marion H. Fisher, of Jamestown, for respondent. 

Per Curiam. 


et al 


‘ihe insurance policy covered some old wooden buildings “while occupied for 
rooming house and public garage purposes.” The buildings came into possession of 
plaintiff railroad company by purchase on May 27, 1929. They were burned Sep- 
tember 22, 1929. They were not actually occupied for about one month immediately 
before the fire. The course of the trial was marked by an unusual number of 
colloquies and controversial passages between court and counsel, and at the close 
of the evidence and the charge the issues and the permissible inferences were not 
in a state of clarity for the consideration of the jury. Then the learned trial 
court declined upon request of defendants’ counsel to charge the jury that, if 
they found that the buildings were no longer used by the plaintiff as rooming 
houses, the jury had a right to take that into consideration in arriving at values, 
and that the jury had a right to take into consideration the intended uses to 
which the plaintiff company intended to put the premises. Exceptions were taken. 

The court also stated in the course of the trial: “I am going to hold as a 
matter of law you are not entitled to show to what future use the property was 
going to be put * * * in view of the fact the future use to which the prop- 
erty was to be put is not pertinent in this lawsuit. * * * I am not going to 
follow you on the intent proposition because it is too remote and too indefinite 
and I think I have covered that. If the time was near enough so it was a certainty 
then there would be some point to that proposition.” 

Under all the circumstances, these declinations to charge, coupled with the 
quoted statements by the court, constituted material error, on account of which 
the interests of justice require a new trial. While continuous actual occupancy is 
not always essential in cases where occupancy is required by the terms of a fire 
insurance policy, the situation here presented by the evidence was such that from 
it the jury might reasonably have found that, when the fire occurred, the policies 
were not operative. Hermann vy. Adriatic Fire Ins. Co., 85 N. Y. 162, 39 Am. Rep. 
644; Williams v. Pioneer Cooperative Fire Ins. Co., 183 App. Div. 826, 171 N. Y. S. 
353. For a jury finding that the buildings were old and somewhat dilapidated, that 
they were actually unoccupied for a month immediately before the fire, and were 
padlocked when the fire occurred, and that plaintiff bought them with the intention 
of tearing them down and using the land for railroad purposes, and had abandoned 
the uses specified in the policies, would not have been against the weight of the 
evidence. The judgment and order appealed from should be reversed upon the 


law and facts and a new trial granted, with costs to the appellant to abide the 
event. 
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Judgment and order reversed on the law and facts, and a new trial granted, 
with costs to the appellant to abide the event. All concur, except Thompson, J., 
and Crosby, J., who dissent and vote for affirmance. 


LEDONNE v. COMMERCE INS. CO. OF GLENS FALLS, N. Y. 
Supremme Court of Pennsylvania. March 13, 1932. 
160 Atlantic Reporter 612. 
INSURANCE. 

Prothonotary’s placing summons in hands of insured’s attorney on November 
8, 1930, after insured’s filing of precipe, “commenced” suit within 12 months 
after fire, occurring November 24, 1929, as policy required. 

“Commenced” means to perform the first act of; to demand some- 
thing by the institution of process in a court of justice. An action is 
“commenced” when it is “brought,” or when, after precipe is filed with 
the prothonotary, that official, taking the first legal step on behalf of the 
court he represents, issues the summons and delivers it to a proper person 
so that it passes from the former’s control and is in the way of being 
erved; insurec’s counsel in the instant case, an officer of the court, being 
such proper person. 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 

\ppeal from Court of Common Pleas, Lackawanna County; E. C. Newcomb, 
President Judge. 

Suit by Loretta Ledonne against the Commerce Insurance Company of Glens 
Falls, N. Y. Judgment for defendant, and plaintiff appeals. 

Reversed and remitted, with a procedendo. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey and 
Drew, JJ. 

Milton J. Kolansky, of Carbondale, and Morgan §. Kaufman and Kaufman 
& Mattes, all of Scranton, for appellant. 

J. Memolo, of Scranton, for appellee. 

Frazer, C. J. 

On June 4, 1929, plaintiff took out a policy of insurance with defendant com- 
pany insuring her against loss by fire to an amount not exceeding $2,500 on her 
dwelling house situated in Fell township, Lackawanna county. Her statement 
averred that on November 24, 1929, the dwelling was destroyed by fire, whereupon 
plaintiff gave notice of her loss to the insurance company, and the latter refused 
and continues to refuse to pay her claim under the policy. The insurance policy 
contained a clause providing: “No suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity unless the claimant 
shall show compliance with all the requirements of this policy, nor uniess com- 
menced within twelve months next after the fire.” The sole question for considera- 
tion is whether plaintiff “commenced” her suit in assumpsit within the prescribed 
twelve months’ time. 

November 8, 1930, plaintiff, by her counsel, filed a precipe for a summons 
in assumpsit, which was delivered to him on the same day. December 12, 
1930, the summons and statement of claim were handed to the sheriff by the attor- 
ney for service which he made. December 15, 1930, in due time before return day 
of the writ. Defendant moved to non pros. the action on the ground that suit 
had not been commenced within the twelve months. The court granted the non 
pros., and this appeal followed. It was the theory of defendant and the court 
below that plaintiff’s suit cannot, in law, be said to have “commenced” until the 
sheriff was handed summons for service. 

When considering a clause almost identical with the above quoted in Everett 
v. Niagara Insurance Co., 142 Pa. 322, 323, 329, 21 A. 817, we held such restric- 
tions in insurance policies to be valid, and affirmed their enforceability. In the 
present case, however, plaintiff commenced her suit within the time limitation. 
The word “commence” means “to demand something by the institution of pro- 
cess in a court of justice * * * an action is ‘commenced’ when it is ‘brought.’” 
Black’s Law Dictionary (2d Ed.) p. 220. In Bovaird & Seyfang Mfg. Co. v. Fer- 
guson, 215 Pa. 235, 237, 64 A. 513, 514, we said: “ “The action begins, not with the 
date of the precipe, but with the issue of the summons or capias. Its com- 
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mencement is not postponed to the time when service of the writ is effected.’” 
Citing Trickett’s Pa. Law of Limitations, p. 228. Webster defines the word 
“commence,” “to perform the first act of.” See Bridges v. Koppelman, 63 Misc, 
Rep. 27, 117 N. Y. S. 306, 312. The first legal act of the suit here was to cause 
the prothonotary to docket the case and issue the writ. “Plaintiff’s action com- 
mences with the issuing of the writ.” McClure v. McClure, 1 Grant, Cas. 222, 
223. “‘An action of assumpsit must, of course, be commenced by the issuance 
of a summons.’” Murta v. Reilly, 274 Pa. 584, 587, 118 A. 563, 564. “The com- 
mencement of the proceedings must, therefore, be referred to the issuing of the 
original scire facias.” Pennock v. Hart, 8 Serg. & R. 369, 380. 

The above authorities of this court, and many others, indicate that an action 
is deemed to have commenced when, after precipe is filed with the prothonotary, 
that official, taking the first legal step on behali of the court he represents, issues 
the writ of summons or other process, and delivers it to a proper person so that 
it passes from the former’s control and is in the way of being served. Here 
the summons was drawn by the prothonotary and delivered to plaintiff’s counsel 
November 8, 1930, a date within the twelve months’ period. Plaintiff’s attorney 
received the writ, and was a proper person to receive it. There is no question 
of abandonment, for, within the prescribed return time, the writ was turned over 
to the sheriff for service and was served. In re Johns’ Estate, 253 Pa. 532, 98 
A. 719, followed by the court below, has no application here, for the question 
there raised was whether or not a writ of sci. fa., to revive and continue the 
lien of a judgment on real estate, had been “issued” or “sued out,” within the 
meaning of the Act of March 26, 1827, P. L. 129, and its supplement of June 1, 
1887, P. L. 289 (12 PS §§ 868, 870), when in fact, although prepared, the writ 
had never left the prothonotary’s hands. Inasmuch as it remained under that 
officer's control and had not been placed in the way of being served, it was, in 
law, unissued. In the present case, the facts show a complete commencement of 
the action by the issuance and delivery of the writ to a proper person by the 
prothonotary within twelve months immediately following the fire. Plaintiff's 
attorney, an officer of the court, received it for the ultimate purpose of service. 
The record fails to disclose any act or omission on the part of either plaintiff or 
her attorney tending to indicate a lack of bona fide intent upon their part to turn 
over the writ to the sheriff for making service previous to return day, or such 
failure actually to do so as would bring about legal abandonment of the suit 
already commenced. Under these facts, when the prothonotary placed the 
summons in the hands of plaintiff's attorney, the suit was commenced. It was 
never abandoned. Our decision upon the above point renders discussion of the 
other matters argued unnecessary. 

The judgment of non pros. is reversed, and the case remitted to the court 
below with a procedendo. 


BRUNER et al. v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
No. 13384. 
Supreme Court of South Carolina. April 13, 1932. 
164 Southeastern Reporter 134. 
1. INSURANCE. 

In suit on fixed value fire policy, proper method of ascertaining damages to 
partially destroyed house held fixed value less value of salvage, and not pro- 
portionate value of house destroyed in relation to whole (Code 1932, § 7977). 

Such was the proper method of ascertaining the damage, notwith- 
standing the amount recoverable was more than the estimated or the actual 
cost of reconstruction. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

2. INSURANCE. ; 

In action on fixed value fire policy for partial destruction of house, evidence 

concerning cost of repairs held inadmissible in determining extent of loss (Code 


1932, § 7977). 


(For other cases, see Insurance, Dec. Dig. § 661.) 
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Appeal from Common Pleas Circuit Court of Sumter County; P. H. Stoll, 
Judge. 

‘Suit by Esther I. Bruner and others against the Automobile Insurance Com- 
pany of Hartford, Conn., and another. From the judgment for plaintiffs, the 
named defendant appeals. 

Affirmed. 

Shepard K. Nash, of Sumter, for appellant. 

Epps & Levy, of Sumter, for respondents. 

BLEASE, C. J. 

Mrs. Bruner, one of the respondents, owned a dwelling house in the city of 
Sumter. Epps & Levy, as attorneys for Mrs. Miller, also respondents, held a 
mortgage over the premises, on which the house was located. 

Mrs. Bruner carried on the house a fire insurance policy in the Hudson 
Insurance Company for $1,500, and two policies, each in the sum of $1,500, in the 
Automobile Insurance Company. The total amount of the insurance was $4,500. 
Under the terms of the mortgage of Mr. Bruner to the attorneys for Mrs. 
Miller, the mortgagee, had an interest in the insurance policies. 

In all the policies, the agreed value of the house was fixed at $6,000. 

The house was partially destroyed by fire. Thereafter, the owner sold the 
lot and the remains of the building for $1,750. 

The respondents and the two insurance companies failed to reach a satisfactory 
settlement as to the loss. The respondents then entered suits to collect the full 
amount of the insurance, $4,500, from the two insurance companies. 

The suit against the Hudson Insurance Company for $1,500 resulted in a 
judgment in the full amount claimed by the respondents, and the defendant 
that case, without appeal, paid the judgment. 

The suit in the case at bar for $3,000, tried before his honor, Circuit Judge 
P. H. Stoll, and a jury, in the court of common pleas for Sumter county, 
resulted in a verdict and judgment in favor of the respondents for $3,000, the 
amounts of the two policies, together with the interest due on the sums. 
that judgment, the Automobile Insurance Company has appealed. 


in 


From 


The appellant has presented five exceptions, but its counsel, in a very clear 


and concise argument, has stated that there are but two issues, and we shall 
follow his statement as to those. 


The first issue is this: 


“Where a building covered by insurance is partially 
destroyed, what is the proper method of ascertaining the amount payable under 
the statute?” 

[1] As to “the proper method,” the circuit judge, at the request of the 
respondents, gave the following instructions to the jury: “In the case of partial 
loss by fire, in order to determine the same, the jury will take the agreed value 
as stated in the policy, and from it subtract the value of the salvage or propor- 
tion of the house remaining after the fire, as they find the same from the pre- 
ponderance of the evidence, and the result will give the amount of damage, as 
contemplated in law.” 


The appellant contends that the charge was erroneous, for the reason that 
“the proper method of ascertaining the amount of damage where an insured 
building is partially destroyed by fire, is to determine the proportionate part of the 
building so damaged, in relation to the whole building.” 

The law, as declared by the court, was a correct announcement under the 
authority of Ford v. George Washington Fire Insurance Company, 139 §. C. 212, 
137 S. E. 678, 680, which is really the last case this court construing the language 
of section 4095, volume 3, Civil Code of 1922 (section 7977, 1932 Code), as to the 
liability of a fire insurance company for loss under a policy in which the value 
of the building is stated and agreed upon by the company and the insured. 

In the Ford Case, the agreed value, fixed in the policy, of an insured house 
was $4,000. The insurance carried was $3,000. The house was partially destroyed 
by fire. The appraisers found that the actual value of the building at the time 
of the fire was $3,000. The loss was declared to have been two-thirds of the 
value of the building. His honor, Circuit Judge Shipp, who tried the case on an 
agreed statement of facts, gave judgment in favor of the insured for two-thirds 
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of the agreed value, $4,000, amounting to $2,666.66. The insurance company 
contended it should have been required to pay only $2,000, two-thirds of the actual 
value of the house. This court affirmed the judgment below. 

In the opinion for this court, Mr. Justice Stabler made the following state- 
ment of the law applicable to the facts: 

“The value of the building was agreed to by the parties when the policy 
was issued as $4,000, and the respondent paid the premium based upon such 
agreed value. The appraisers found the loss to the plaintiff by fire to be two- 
thirds of such value, or the total sum of $2,666.66. Neither the appraisers nor 
any one of the parties to the policy could ‘change this value. It is a part of the 
contract, and, in the absence of fraud, both parties are bound by it.” 

“* * * and, as the agreed value must be accepted whether it is the actual 
value or not, it follows that the amount of any partial loss must necessarily be 
determined by reference, not to the actual cr sound value, but to the agreed value 
as fixed in the policy.” 

The appellant’s counsel, in the argument submitted, while referring to the 
Ford Case, has not discussed it. He seems much concerned, and perhaps properly 
so, by his failure, as he states, “to reconcile the case of Aiken v. Home Insurance 
Co., 137 S. C. 248, 134 S. E. 870, and that of Columbia Real Estate & Trust Co. 
v. Royal Exchange Assurance Co., 132 §. C. 427, 128 S. E. 865,” the decisions in 
which two cases he has discussed in a most interesting way. 

In the Ford Case, Mr. Justice Cothran, who dissented from the holding of the 
majority of the court, as announced by Mr. Justice Stabler, called attention to the 
fact that the members of the court in the Aiken and Columbia Real Estate Cases 
and in the case of Parnell v. Insurance Company, 126 S. C. 198, 119 S. E. 191, 
32 A. L. R. 648, had entertained “two quite divergent opinions * * * in reference 
to the construction of section 4095, vol. 3, Code 1922 [section 7977, 1932 Code],” 
and he pointed out that Mr. Justice Stabler, who spoke for the majority of the 
court, had adopted “neither of these constructions.” 

We deem it altogether unnecessary to enter into a discussion of the holdings 
and apparent conflicts in the Columbia Real Estate and Aiken Cases. Conceding 
with appellant’s counsel that the decisions rendered in those two cases are not in 
entire harmony, we may say that it was the purpose of the court in the Ford Case 
to announce what the justices, who participated therein, conceived to be the 
proper construction of the statute mentioned. A further examination of the 
statute is convincing that the construction given its language in the opinion of 
Mr. Justice Stabler in the Ford Case was correct, and, in the case at bar, we take 
the opportunity to announce our approval of that construction. If any holding 
in either the Columbia Real Estate Case or in the Aiken Case is in conflict with 
any holding in the Ford Case, the holding in the latter case, as the last expression 
of this court, will be followed by us. 

The second issue for determination, as stated by the appellant, is this: “Was 
it error for the Trial Judge to strike out testimony as to estimated and actual 
costs of repairs of the partially destroyed insured building?” 

[2] When the appellant offered testimony to show what were the costs of 
repairing the building the court admitted it. On later consideration, and having 
had called to his attention the decision of this court in the Aiken Case, supra, 
he came to the conclusion that he had erroneously admitted the testimoy, and 
charged the jury not to consider it. In the Aiken Case, it was held: “In action 
on fire policy involving question of extent of partial loss, exclusion of testimony 
as to estimated cost of replacement and of testimony as to actual cost o! 
remodeling held not error.” Syllabus. 


The learned trial judge, when he discovered he had committed error, did 
what was his duty to do—took steps to correct it. If he had not corrected that 
error, and the appellant had won its case, or received a verdict and judgment 
more favorable to it, this court would have corrected the error, so the appellant 
has lost nothing. 

It is strongly urged by the appellant’s very fair counsel that, if the judgment 
below is affirmed, the result will be that the respondent will recover $1,224 more 
than the highest estimate of the contractors for a reconstruction of the building, 
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and $2,700 more than the actual costs of its repairs. This appears, from very 
strong evidence offered by the appellant in the trial, to be true. But with that 
this court has nothing to do. In the Parnell Case, supra, this court, through 
Mr. Justice Fraser, a distinguished citizen of the good city of Sumter, from 
whence this case comes, a jurist always zealous in determining causes justly, in 
referring to the statute involved here (then section 2718 of the 1912 Code), had 
this to say: “A man wants to insure his house. The house is standing, and its 
value can be fixed with certainty, and a little trouble enables the insurer and 
insured to fix a value that is just to all parties. When the house is destroyed 
by fire, an estimate of the value of the house that was and is no more cannot 
be fixed with any degree of certainty. An insurer might collect premiums of 
insurance for 10 years at a value of $6,000, and then after the possibility of a 
just estimate of the value was gone, the insurer could say the house never was 
worth more than $2,000. This condition was intolerable, and the Legislature said, 
Fix the value at the time of issuing the policy of insurance, while the house is 
still in existence.’ ” 

We find no reversible error in the trial of the cause, as complained of by the 
appellant, and the judgment of this court is that the judgment below, be and the 
same is hereby affirmed. 

Stabler, Carter, and Bonham, JJ., concur. 


ETNA INS. CO. v. LONG. No. 3760. 
Court of Civil Appeals of Texas. Amarillo. March 9, 1932. 
Rehearing Denied April 6, 1932. 
47 Southwestern Reporter (2d) 854. 
1. INSURANCE. 

Where it appeared that mortgagee named in fire policy paid consideration for 
contract of insurance, mortgagee named in policy as insured and “loss payable 
payee” could maintain suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. INSURANCE. 

Mortgagee may sue in his own name to collect full amount of insurance due 
under fire policy though beyond his mortgage lien he holds only as trustee. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

4, INSURANCE. 

Party named as insured and “loss payable payee” may sue on fire policy 
without joining owner of property. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

Error from District Court, Lubbock County; Homer L. Pharr, Judge. 

_ Action by J. A. Long against the A&tna Insurance Company. To 
judgment by default, defendant brings error. 

Affirmed. 

' Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 


Levens, McWhorter & Howard, of Lubbock, for defendant in error. 
RANDOLPH, J. 


review a 


rhis is a suit upon a policy of fire insurance on a frame building in the 


amount of $1,000, by J. A. Long, as plaintiff, against the AZtna Fire Insurance 
Company, as defendant. The parties will be styled as in the trial court. 

The plaintiff, in his petition, alleges that he was the owner of the insured 
dwelling house situated on a farm in Lubbock county, Tex., and that defendant 
issued to him its policy of insurance for a stipulated premium in the amount of 
$1,000, loss payable clause being attached to said policy in favor of the Federal 
Land Bank of Houston, or assigns, which shows to have been canceled. Later, 
said policy, originally issued to plaintiff, was transferred to C. C. Bessant, as the 
assured, the said Bessant having previously become the owner of said farm and 
dwelling by purchase; that thereupon the defendant company attached to said 
Policy and made a part of same a mortgage loss clause in favor of J. A. Long, 
as follows: “Loss or damage, if any, on building items under this policy, shall 
be payable to J. A. Long as mortgagee (or trustee) as such interest may appear.” 
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The destruction of the insured premises by fire was duly alleged, and also the 
demand by Long for payment. 

Judgment by default was rendered by the court, which judgment recited due 
and legal service on the defendant. The defendant filed its petition for a writ of 
error to this court, and gave a supersedeas bond as required by law. 

The questions presented by this appeal are, as we conceive them to be, as 
follows: 

(1) That the court erred in rendering judgment against defendant in favor 
of the plaintiff because the plaintiff's petition is insufficient to support a judg- 
ment in his favor, in that same fails to state the interest of the said plaintiff J, 
A. Long, in the policy sued upon, that is, the amount of said interest, the plead- 
ing showing the said J. A. Long was loss payee in such policy. 

[2] That said pleading shows on its face a non-joinder of parties plaintiff in 
that C. C. Bessant is alleged to have been the owner of the property, and the 
pleading also shows that he was the insured named in the policy and there is no 
allegation that the interest of the mortgagee or loss payee—the plaintiff—ex- 
ceeded the amount of the policy, and it would be impossible to adjudicate the in- 
terest of all parties and give this defendant a proper release under any judgment 
that could be rendered, without the presence of C. C. Bessant in the suit. 

[3] That the court erred in rendering judgment in favor of the plaintiff be- 
cause the return of the sheriff on the service of citation is not shown to have been 
made in Lubbock county, Tex., and does not show that service was had upon this 
defendant by service upon a local agent. 

[4] Because a judgment was rendered for the principal of said policy, to- 
gether with interest thereon at the rate of 6 per cent. from the date of the judg- 
ment, which interest is excessive, in that such policy provides that nothing shall 
be due and payable thereon until sixty days after the submission of sworn proof 
of loss—no such proof having been made. 

Disposing of the questions presented in No. 3 above, the appellee, by applica- 
tion for writ of certiorari, which was granted by this court, has brought up a 
supplemental transcript containing the original citation with the original sheriff's 
return thereon. The objection of appellant to such return is fully met by the 
original return, hence we overrule same. 

The insurance policy herein sued on is made to the plaintiff and is dated 
May 22, 1928, and is for a term of three years. On February 2, 1930, a loss pay- 
able clause whereby the loss or damage to the property insured became payable 
to the plaintiff, J. A. Long, was attached to said policy. 

It is true that the plaintiff’s petition alleges that one C. C. Bessant has be- 
come the owner of the insured premises and that there was indorsed on said policy 
a transfer of same to C. C. Bessant. However, in our view of the case, it makes 
no difference, as we think the plaintiff, J. A. Long, had the right to bring this suit 
under the loss payable clause, also as the insured. 

7 Cooley’s Briefs on Insurance, page 6299, lays down the following rules 
governing the bringing of suits on policies of insurance: 

“It is a general rule that where a loss is made payable without restriction to 
another than insured, such appointee may recover the full amount of the insured 
loss, without regard to the extent of his insurable interest.” 

“The insured may, however, with the consent of the payee, maintain an action 
on such a policy in his own name.” 

“Nor is any account taken under this rule of any possible distinction between 
a policy making the loss absolutely payable to another and one making it payable 
to another as his interest may appear.” 

[1] It appears that the consideration named in the policy moved from the 
plaintiff, J. A. Long, as the insured, and nowhere does it appear that Bessant 
paid any of the original consideration of the contract of insurance. This is ap- 
parent from considering both the insurance policy and the plaintiff’s petition. 
Consequently, on the face of the policy, Long, as both the insured and the “loss 
payable payee,” was entitled to maintain the suit. 

[2] A mortgagee can sue in his own name to collect the full amount of the 
insurance, though beyond his mortgage lien he can only hold as trustee. Cham- 
berlain v. New Hampshire Fire Insurance Co., 55 N. H. 249; Hopkins Mfg. Co. 
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y. Aurora Fire & Marine Ins. Co., 48 Mich. 148, 11 N. W. 846; Westchester Fire 
Insurance Co. v. Foster, 90 Ill. 121; Carnes v. Farmers’ Fire Ins. Co., 20 Pa. Su- 
per. Ct. 634. 

[3] In the case at bar, the contract of insurance was attached to the petition 
as an exhibit and made a part of the petition. It therefore controls the allega- 
tions " the petition and cures any erroneous alleg ations contained therein. 10 
Tex. Jur. 497, § 288, states that where the contract is made an exhibit to the pe- 
tition it must be taken in aid and explanation of the allegations of the pleading, 
and will control and cure any misdescription of it in any allegation as to its legal 
effect in the body of the pleadings, and hence there can be no variance in the 
body of the pleadings where the instrument introduced corresponds to the ex- 
hibit. 

It is held in some jurisdictions that in any event the suit must be brought in 
the name of the person with whom the contract was made, and from whom the 
consideration moved. 7 Cooley’s Briefs on Insurance, page 6299. 

The same work, page 6300, lays down the rule that: “The same principle 
will enable a mortgagee to sue in his own name when the consideration has 
moved from him, and to collect the full amount of insurance though beyond his 
mortgage lien he can hold only as trustee.” 

[4] That there was no necessity for joining Bessant in this suit, see Hart- 
ford Fire Insurance Co. v. Evans (Tex. Civ. App.) 255 S. W. 487, 490, in which 
Judge Boyce holds: “The policy being in Jamison’s name and the loss payable to 
him, he would have had the right to sue in his own name and recover the entire 
proceeds of the policy without the necessity of joining others.” 

In the case of Pacific Mutual Life Insurance Co. v. Williams, 79 Tex. 633, 15 
S. W. 478, 480, a copy of the insurance policy being attached to and made a part 
of the petition w hich insured one Henry McDonald, the policy contained the fol- 
lowing provision : “To be paid to Cora Williams.” The insurance company suf- 
fered a default judgment to be taken against it, but filed its motion to set aside 
the judgment because of insufficient service, and because the petition set up no 
cause of action in that the plaintiff had no insurable interest in the life of the in- 
sured as appears on the face of the policy. In passing upon the question as to 
who had the right to bring the suit, the Supreme Court said: “It is now urged 
that the court below erred in rendering a judgment by default, and in refusing to 
set it aside, ‘because the petition set up no cause of action, in that plaintiff had 
no insurable interest in the life of the assured, as appears on the face of the pe- 
tition.” No such question was raised on the motion to vacate the judgment; but 
if, notwithstanding this, we consider this matter as the court below might have 
done on general demurrer, we do not see that the petition did not state a cause 
of action. The question thus raised is not one of ultimate right to the money 
to be recovered, but of right of appellee to maintain this action; and it has been 
held in many cases, under policies like that involved in this case, that the person 
named by the assured and insurer in the policy as the person to whom the sum 
secured by the policy shall be paid, may maintain an action on the policy without 
reference to the interest of such person in the life of the assured. Insurance Co. 
v. Baum, 29 Ind. 240; Insurance Co. v. Hogan, 80 Ill. 39 [22 Am. Rep. 180]; 
Campbell v. Insurance Co., 98 Mass. 389; Fairchild v. Association, 51 Vt. 625; 
Forbes v. Insurance Co., 15 Gray 255 (77 Am. Dec. 360]. In Insurance Co. v. 
Baum it was said: ‘It is not for the insurance company, after executing such a 
contract, and agreeing to the appointment so made, to question the right of such 
appointee to maintain the action. If there should be a controversy as to the dis- 
tribution, among the heirs of the deceased, of the sum so contracted to be paid, 
it does not concern the insurers. The appellant contracted with the insured to 
pay the money to the appellee, and upon such payment being made, it will be 
discharged from all responsibility. So far as the insurance company is inter- 
ested, the contract is effective as an appointment of the appellee to receive the 
sum insured” The fact that Mrs. Williams may recover against the insurance 
company, and is entitled to do so, does not cut off an inquiry between her and 
the legal representatives or heirs of the insured as to whether she had an insur- 
able Sia There is no error in the judgment, and it will be affirmed.” 

[5] There being no statement of facts by which we might ascertain the date 
of the proof of loss, and all presumptions of fact being indulged to sustain the 
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trial court’s judgment, we overrule the defendant’s claim of excess in the judg- 
ment by reason of interest recovered to date of the judgment. 
Finding no reversible error, we affirm the judgment of the trial court. 


PUGET SOUND LUMBER CO. v. MECHANICS’ & TRADERS’ INS. co. 
No. 23495. 
Supreme Court of Washington. April 26, 1932. 
10 Pacific Reporter (2d) 568. 
1. INSURANCE. 

In determining insurers’ liability for loss from suspension of business caused 
by fire, under use and occupancy policies so providing, due consideration must 
be given to experience of business before fire and probable experience thereafter. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

2. INSURANCE. 

In action on policies covering loss from suspension of business caused by 
fire, though trier of facts may consider accounting methods insured used before 
loss, no particular system of accounting is controlling in determining insurer's 
liability. 

In such an action, the question is not, in what account did insured 
place various items for the purpose of computing income tax or making 
a statement for its banker, but rather to what account should the respect- 
ive items be allocated for the purpose of determining liability, if any, on 
the policies sued on, and the question to be decided is, where to the dif- 
ferent items of account, as the same affect the issues, properly belong, 
not where were they placed by insured pursuant to the system of account- 
ing which it followed before the fire. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

3. INSURANCE. 

In action on policies covering loss from suspension of business caused by fire, 
based on loss of opportunity to earn fixed charges, club dues paid by insured for 
its officers held properly included in computing insurers’ liability. 

Value of maintaining contracts and associations for insured’s officers 
was manifest, and it did not appear that the club and association dues so 
paid were excessive or unjustifiable under principles of sound business 
policy, and it could not be maintained that, immediately on the occurrence 
of the fire, these club and association memberships should have been 
dropped, possibly to be later resumed at greater expense and at the cost 
of time, money and annoyance. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

4. INSURANCE. 

Under policies covering loss from suspension of business caused by fire, 
insurers were not liable, in absence of policy provision, for expenses insured 
incurred in making proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

5. INSURANCE. : 

Insured, sawmill operator, could recover, on policies covering loss from 
suspension of business caused by fire, fixed expenses of New York office, if 
maintained for some time prior to fire, for period fire prevented office from 
performing its functions. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

7. INSURANCE. 

Insured could not recover on policies covering loss from suspension of business 
caused by fire for loss of opportunity to earn fixed charges during suspension, 
save in so far as insured would have earned some portion thereof by operation 
of its business. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

8. INSURANCE. ’ 

In action on use and occupancy policies to recover loss from suspension ol 
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business owing to fire, conflicting testimony as to time required to rehabilitate 
insured’s plant held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

9, INSURANCE. 

In action on policies covering loss from suspension of business caused by fire, 
insured could introduce evidence tending to show that insured would have 
increased earnings in suspension period. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Department 2. ; 

Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by the Puget Sound Lumber Company against the Mechanics’ & 
Traders’ Insurance Company, and against the Caledonian Insurance Company of 
Edinburgh, Scotland, and against the Carolina Insurance Company of Wilmington, 
N. C. and against the Victory Insurance Company of Philadelphia, Pa. and 
against the Svea Fire & Life Insurance Company, Limited, which were consolidated 
for trial. Judgments for plaintiff, and defendants appeal. 

Fred G. Clarke, of Seattle, and Neal & Bonneville, of Tacoma, for appellants. 

Williamson, Freeman & Broenkow, of Tacoma, for respondents. 

BEALS, J. 

Puget Sound Lumber Company, a corporation, the plaintiff in this action, 
has for several years owned and operated a sawmill in the city of Tacoma. Some 
time prior to May 7, 1930, on which date the mill plant was destroyed by fire, 
plaintiff had taken out policies of use and occupancy insurance in the aggregate 
sum of $88,300. Of this gross amount, the five defendant insurance companies had 
written policies aggregating $11,000, and, the matter of defendants’ liability upon 
these policies being disputed, plaintiff instituted actions against these defendants 
based upon their policies. The five. actions were consolidated for trial in the 
superior court, and, being tried to a jury, resulted in verdicts in plaintiff’s favor 
as follows: 


Mechanics’ & Traders’ Insurance Company , POO ee ee seo oe 
The Svea Fire & Life Insurance Company ere SieacureShers 1,465.25 
The Carolina Insurance Company of Wilmington, N. C. ........... 1,172.20 
Caledonian Insurance Company of Edinburgh, Scotland arate estes «seams saa 
Victory Insurance Company of Philadelphia, Pennsylvania ...... ; 1,758.30 


$6,447.11 

From judgment on these verdicts the defendants appeal, and the consolidation 
of the actions has been maintained in this court. 

Appellants admit that their respective policies were in force at the date of the 
fire, and that the fire was of sufficient magnitude to totally suspend the operations 
of respondent’s plant for a considerable period. Respondents claimed against the 
aggregate amount of its use and occupancy insurance a total loss of $81,470.63, 
the claim being for loss under subdivision II, hereinafter quoted, for fixed 
charges and expenses which must necessarily continue during a total or partial 
suspension of business, to the extent only that such fixed charges and expenses 
would have been earned had no fire occurred. Respondent advanced no claim 
under the policies for net profits lost because of the fire, the sole issue to be 
tried being whether or not respondent, during the period of suspension of business 
because of the fire, would have earned any part of its fixed charges and expenses 
had the fire not occurred and business continued as usual, and, if so, how much. 

The provisions of the insurance policies, in so far as they are material, read 
as follows: 

“(1) The conditions of this contract are that if the building(s) and equip- 
ment only, situate on premises owned, leased, and/or occupied by the assured at 
Tacoma, Pierce County, Washington, Sanborn Map Sheet 26, Block 482, and 
occupied as Saw Mill Plant and/or machinery and/or equipment * * * (Insert 
here ‘and/or raw stock’ if liability due to damage to or destruction of raw stock 
is to be included) contained therein, be destroyed or damaged by fire occurring 
during the term of this policy so as to necessitate a total or partial suspension 
of business, this Company shall be liable under this policy for the actual loss 
sustained consisting of: 
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“I. Net profits on the business which is thereby prevented; 

“II. Such fixed charges and expenses as must necessarily continue during a 
total or partial suspension of business to the extent only that such fixed charges 
and expenses would have been earned had no fire occurred; 

“III. Such expenses as are necessarily incurred for the purpose of reducing 
the loss under this policy; for not exceeding such length of time, commencing 
with the date of the fire and not limited by the date of expiration of this policy, 
as shall be required with the exercise of due diligence and dispatch to rebuild, 
repair or replace such part of said building(s) and machinery and equipment 
* * * (Insert here ‘and raw stock’ if liability due to damage to or destruction 
of raw stock is included) as may be destroyed or damaged, subject to the 
following conditions and limits, to-wit: 

“(2) Total Suspension Clause: The per diem liability under this policy during 
the time of total suspension of business of all the properties described herein 
shall be limited to the actual loss sustained, not exceeding 1/300 of the amount 
of this policy for each business day of such suspension, except that in the case 
of business being operated on Sundays and/or holidays, in which event the said 
per diem liability shall not exceed 1/365 of the amount of this policy for each 
business day of such suspension, due consideration in either case being given to 
the experience of the business before the fire and the probable experience 
thereafter.” 

Appellants contend that the trial court erred in overruling their motion for 
judgment notwithstanding the verdict and in denying their motion for a new 
trial: in submitting to the jury certain items to be considered in computing the 
amount of recovery in case of a finding in respondent’s favor; in admitting in 
evidence certain exhibits offered by respondent; and in giving to the jury an 
instruction to which appellants excepted. 

[1] In support of their first assignment of error, appellants contend that it 
should be held as matter of law that the evidence is insufficient to support a 
finding that during the period of reconstruction respondent would have earned 
any part of its fixed charges and expenses within the provisions of the policies 
sued upon, and that the trial court should have granted appellants’ motion for 
judgment in their favor notwithstanding the verdict and dismissed the actions 
It must be remembered that this is not an action upon the usual policy of fire 
insurance. It is true that the loss for which recovery is sought was occasioned 
by a fire, but the policies of insurance cover only earnings which might have 
accrued to the insured had the operation of its plant been uninterrupted by such 
a calamity; no tangible property being covered. Such policies as are here in 
question constitute a new branch of insurance, and we find few authorities either 
in the textbooks or the decided cases which are of assistance in deciding the 
questions presented in this action. We agree with appellants in their contention 
that, in determining whether or not any recovery shall be had upon the policies, 
“due consideration” must be given “to the experience of the business before the 
fire and the probable experience therafter,”’ as provided in paragraph (2) above 


quoted. Hutchings v. Caledonian Ins. Co. (D. C.) 52 F.(2d) 744, 748. 


[2] Appellants contend that the policies here in question were based upon 
the customary methods of accounting established and followed by the insured over 
a considerable, period of time preceding the fire, and that these methods ot 
accounting became a part of the contract of insurance, and, in so far as applicable, 
are controlling in determining the liability of appellants. It is undoubtedly true 
that, in an action upon such a policy, the trier of the facts is entitled to consider 
the methods of accounting maintained by the insured prior to the loss, but we 
cannot agree with appellants that any particular system of accounting is controlling 
in determining questions of liability under the policies. Appellants wrote the 
policies in suit for a valuable consideration. The policies do not themselves 
refer to any particular system of bookkeeping or accounting, nor do they purport 
to refer to any particular classification to which certain accounts in connection 
with the business shall be allocated. In such an action as this, the question 1s, 
not in what account did the insured place certain items of receipt or disburse- 
ment, of depreciation, or of profit or loss, for the purpose of computing aly 
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income tax which might be due or for the purpose of making a statement for its 
banker, but rather to what account should the respective items be allocated for 
the purpose of determining liability, if any, upon the policies sued upon. For 
the purposes of making an annual statement to its stockholders, it might be 
entirely immaterial in which account a certain item was placed, while for the 
purpose of establishing liability in this action the same matter might become 
of considerable importance. We find in connection with the matter now under 
discussion no elements either of contract or estoppel, and we are satisfied that, in 
determining the rights of the parties in this proceeding, the question to be decided 
is where do the different items of account, as the same affect the issues of this 
case, properly belong, not where were they placed by respondent pursuant to the 
system of accounting which it followed prior to the fire. 

Respondent does not claim that during the time covered by the reconstruction 
period, if its business had been maintained without any interruption, it would 
have earned any net profits. Examination of the record satisfies us, however, that 
the same contains testimony sufficient to support a finding that respondent, over 
the period of months the plant was idle, had its business continued as usual, 
would have earned some portion of its fixed charges and expenses, and that the 
trial court, therefore, did not err in overruling appellants’ motion for judgment 
notwithstanding the verdict. 

[3] Appellants also assign error upon the denial by the trial court of their 

notion to withdraw from the consideration of the jury all testimony as to associa- 

tion and club dues which respondent had for years prior to the fire paid for certain 
of its officers, together with certain appraisal and accountants’ fees, appellants 
contending that these matters should not have been considered by the jury in 
determining appellants’ liability, if any, under the policies. Respondent, for some 
time prior to the fire, had paid club and association dues for certain of its officers 
and employees. The value of maintaining such contacts and associations for 1ts 
officers is manifest, and it does not appear that the dues so paid were excessive 
r such as respondent was not justified in paying, under principles of sound busi- 
ness policy. This being true, it cannot be held that, immediately upon the occur- 
rence of the fire, these club and association memberships should have been dropped. 
possibly to be later resumed at greater expense and at the cost of time, money, 
and annovance. It would have been easy for appellants to have eliminated such 
items by reference thereto in their policies. This not having been done, we con- 
clude that the particular items covered by the testimony herein were properly 
included in computing appellants’ liability, if any. 

[4] Appellants complain of the admission of testimony on behalf of respond- 
ent concerning accountants’ fees and appraisal expense in connection with matters 
which appellants argue resulted from the fire loss. In the absence of some clause 
in the policies providing for the payment of such expense, we find no authority 


for charging against the insurance company expenses in connection with making 
proofs of loss. 


[5] Appellants also complain of evidence introduced by respondent showing 
the maintenance by it of a branch office in New York, and fixed expenses in con- 
nection therewith. Appellants’ objection gces rather to the weight of the testi- 
mony than its admissibility. All that need be said concerning this matter is that, if 
respondent had maintained the office for some time prior to the fire and had paid 
fixed items of expense in connection therewith, we see no reason why such ex- 

es should not he in a proper charge against appellants for such period as the 
York office was, by reason of the fire, prevented from performing its 
tunctions. 

[6] Appellants assign error upon the admission in evidence, over their objec- 
tion, of three exhibits consisting of brief tabulations, prepared by respondent in 
accordance with its theory of the case. These exhibits were used apparently in 
connection with, and in explanation of respondent’s theories concerning three 
other compilations of a gener ally similar nature taken from respondent’s very 
voluminous books of account covering the period of its operations for a con- 
siderable time preceding the fire. The exhibits complained of contain no testimony, 
but show different amounts with descriptive text, allocated in accordance with 
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respondent’s contentions as to the proper manner of computing its profit and loss, 
having reference to its claims in this action. Such evidence is generally inadmis- 
sible, but, under the circumstances shown, and upon the record as made, we find 
no reversible error in the admission of these tabulations. 


Appellants next assign error upon the giving of an instruction, to which they 
preserved an exception. It is true that the instruction complained of is long and 
complicated, but so were the issues presented to the jury for determination. Re- 
spondent sued for the full face value of the policies written by the respective 
appellants, and the instruction complained of was within the issues as framed by 
the pleadings. In view of the fact that a new trial of the action must be had 
because of insufficiency of the evidence to support the verdicts rendered, we can- 
not at this time undertake to definitely define the limits of a permitted recovery, 
which must, of course, be based upon evidence other than that contained in the 
record before us. It was certainly the duty of the court to define the limits of 
any verdicts which the jury might render in respondent’s favor, and an instruction 
upon this matter was necessary. No error is assigned upon the failure of the trial 
court to give any requested instruction along the line of the one of which appel- 
lants complain, and, under all the circumstances, we cannot hold that appellants’ 
exceptions to the instruction referred to were well taken. 


We shall now consider the error assigned by appellants upon the overruling by 
the trial court of their motion for a new trial. This motion was based upon all of 
the statutory grounds, including “excessive damages appearing to have been given 
under the influence of passion or prejudice’ and “error in assessment of the 
of the amount of recovery because the same is too large.” As respondent makes 
no claim for recovery based upon the loss of any net profits which it would have 
earned had the fire not occurred, that element is without the issues of fact which 
were submitted to the jury. For some time prior to the fire, respondent’s business 
had ‘been conducted at a loss (respondent admitting a book loss of over $17,000 
during the first three months of 1930), and it is as certain as anything can be 
that the business would not have earned any net profit during the period of four- 
teen months following April, 1930, had no conflagration occurred. Respondent 
earnestly contends, however, that during this period it would have earned a large 
amount of its overhead expense, a larger proportion thereof than it had earned 
during the period immediately preceding the fire, and that it is entitled to recover 
judgment herein against appellants in an amount equal to a considerable propor- 
tion of such overhead, bearing in mind at all times that appellants are liable only 
for their proportionate part of the total loss, if any, suffered by respondent for 
which it is entitled to recover judgment under its policies of use and occupancy 
insurance. 

[7] It is clear that by the policies sued upon appellants did not undertake to 
insure respondent against loss on account of its fixed charges and expenses, save 
in so far as respondent would have earned some portion thereof by the operation 
of its business. Goetz v. Hartford Fire Ins. Co., 193 Wis. 638, 215 N. W. 440. It 
is also clear that, in determining liability under the policies in this connection, due 
consideration must be “given to the experience of the business before the fire and 
the probable experience thereafter.” The experience of the business before the fire 
was shown. The probable experience of the business during the succeeding months 
was, of course, largely matter of speculation. Respondent’s evidence indicated that, 
during the first four months of 1930, respondent earned approximately $800 per 
month of its overhead, which expense respondent contends during the year 1929 
had amounted to over $7,500 a month. Respondent also introduced testimony to 
the effect that proper allocation of expenses incurred by way of replacements and 
betterments demonstrated that the actual overhead earned during the first four 
months of 1930 was considerably in excess of the amount indicated. Of course, 
many elements entered into this matter, including the fact that the plant was 
shut down during a portion of the month of April just prior to the fire. 


[8] The estimates of the different witnesses who testified as to the length of 
time which would be required to rehabilitate the plant very greatly, but the maxt- 
mum period estimated seems to be fourteen months. In our opinion, the weight 
of the evidence indicated that a considerably shorter time than fourteen months 
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would have been sufficient. This, of course, was for the jury to determine. Con- 
sidering for a moment only the past experience of the business and disregarding 
the other element referred to in the policies, the evidence clearly indicates that 
only a maximum sum very much less than the recovery allowed by the jury could 
have been earned by respondent and is chargeable against its use and occupancy 
insurance. Respondent claimed compensation under these policies in an amount in 
excess of $80,000, and the appellants herein, having written policies aggregating 
$11,000, were liable for approximately one-eighth of any amount justly due re- 
spondent. The judgments rendered herein, aggregating in amount over $6,400, in- 
dicate that the jury found that respondent would have earned during the recon- 
struction period, had its operation continued without interruption, over $50,000 of 
overhead for which the writers of respondent’s use and occupancy insurance 
policies were liable. 

[9] Respondent, while admitting its heavy operation losses during the sixteen 
months preceding the fire, introduced considerable testimony which tended to 
prove that during the succeeding twelve or fourteen months it would have very 
materially increased its earnings and that its “probable experience” after the fire 
entitled it to a much larger recovery in this action than it could claim based upon 
“the experience of the business before the fire.” Respondent was entitled to intro- 
duce evidence tending to prove that its business, after April, 1930, would have 
been more profitable. Within the limits defined by law, the weight of such evidence 
would, of course, be for the jury to determine. 

We have carefully examined the evidence introduced on behalf of respondent, 
and conclude that the verdicts rendered find no reasonable support therein, and 
are so excessive as to impel us to the conclusion that the same were rendered 
under the influence of passion or prejudice. Giving to respondent’s testimony as to its 
probable experience during the months covered by the reconstruction period all the 
weight which it can possibly bear, in our opinion it still falls far short, due con- 
sideration “being given to the experience of the business before the fire,” of fur- 
nishing adequate support for the verdicts rendered. It may be conceded that the 
questions of fact herein to be adjudicated cannot be determined with exactitude, 
and that considerable latitude must be allowed to the trier of the facts in estimat- 
ing the situation and in reaching a just result. Any recovery under respondent’s 
policies, however, must have some reasonable basis in the evidence, and we con- 
clude that the judgments herein lack such support. 

In many cases where this court has been of the opinion that the verdict com- 
plained of was too large, an order has been made giving the prevailing party the 
option of accepting judgment for a lesser amount or standing a new trial. We 
are of the opinion that this case, however, falls rather within the rule laid down 
in Phillips, v. Thomas, 70 Wash. 533, 127 P. 97, 99, 42 L. R. A. (N. S.) 582, Ann 
Cas. 1914B, 800, in which, referring to an excessive verdict, this court said: “Under 
all of the circumstances disclosed by the record, we are constrained to hold that 
the verdict was so excessive as to raise a presumption of passion and prejudice, 
and that, even as reduced by the trial court, it was grossly excessive. While we 
have in many cases, where a verd'ct has been found excessive, permitted the plain- 
tiff to remit a portion of the recovery rather than grant a new trial unconditionally, 
we have in other cases, where the amount awarded was so excessive and unreason- 
able as to be unaccountable except upon the theory that the jury was influenced by 
passion, prejudice, or a spirit of vindictiveness, refused to deprive the defendant of 
anew trial upon the whole case. Olson v. Northern Pac. R. Co., 49 Wash. 626, 
9”. 150,18 L. R. A. (N. S.) 209; Caldwell v. Northern Pac. R. Co., 56 Wash. 223, 
105 P. 625.” 

In the later case of Kusah v. McCorkle, 100 Wash. 318, 170 P. 1023, L. R. A. 
1918C, 1158, the rule was reorganized and a new trial granted on the ground of an 
excessive verdict; this court holding that passion and prejudice on the part of the 
jury were necessarily inferred from the verdict rendered and the vagaries of the 
jury indicated by matters preliminary thereto. 

In considering a somewhat similar problem, Judge Glenn, of the United States 
District Court for the Eastern District of South Carolina, in his opinion rendered 
in the case of Hutchings v. Caledonian Ins. Co., supra, said: “Many arguments as 
to the elements which should be taken into consideration in fixing the exact amount 
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to be allowed as the recovery are stressed by plaintiffs and defendant alike. Many 
of these arguments are in the nature of cross-currents, and would lead us into the 
realm of speculation and sophistry. We are faced here with the practical matter of 
doing justice between the parties and not with a problem in sophistry.” 

Of course, in the case cited the learned judge was sitting as trier of the facts, 
but his language is applicable to the situation here presented. 

In this connection we also give due consideration to the fact that the trial 
court denied appellants’ motion for a new trial. 

The judgments appealed from are accordingly reversed, with instructions to the 
trial court to grant new trials. 

Tolman, C. J., and Holcomb, Millard, and Main, JJ., concur. 





Acc. | Southern Surety Co. v. Jones 


ACCIDENT 


SOUTHERN SURETY CO. v. JONES. No. 520. 
Circuit Court of Appeals, Tenth Circuit. April 11, 1932. 
57 Federal Reporter (2d) 851. 
1. INSURANCE. 

Beneficiary must prove insured’s death resulted exclusively from bodily injuries 
sustained through accidental means, as provided by accident policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2, INSURANCE. 

Evidence held insufficient to make issue for jury 
death following automobile accident resulted exclusively 
tained through accidental means. 

\side from the accident itself there was no testimony tending to 
show that the death resulted from the accident within policy covering ac- 
cidents sustained by bodily injuries while driving, riding in or on auto- 
mobile, while there was direct proof on defendant’s part that insured’s 
death was due partly at least to acute alcoholism, and policy provided 
that insurance should not cover injuries, fatal or otherwise, sustained by 
insured while intoxicated or under influence of intoxicants. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Oklahoma; T. Blake Kennedy, Judge. 

Action by Lottie G. Jones against the Southern Surety Company, Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded. 

Paul Pinson, of Tulsa, Okl. (Allen, Underwood & Canterbury, of Tulsa, 
Okla., on the brief), for appellant. 

Charles B. Wilson, Jr., and J. C. Cornett, both of Pawhuska, Okl., for ap- 
pellee. 

Before Lewis, Cotteral, and McDermott, Circuit Judges. 

Lewis, Circuit Judge. 

The appellee sued and recovered as beneficiary in an accident policy issued 
to Ross Lee Jones, the insured, who died on December 24, 1929. The policy in- 
sured Ross Lee Jones against “the effects resulting exclusively of all other causes 
from bodily injury sustained by the Insured during the life of this policy solely 
through external, violent and accidental means, and which bodily injury is sus- 
tained by the Insured while driving, riding in or on an automobile.” The policy 
further provided, “This insurance shall not cover injuries fatal or otherwise sus- 
tained by the Insured while intoxicated, or while under the influence of any in- 
toxicant, or caused or contributed to by any bodily or mental infirmity.” Five 
thousand dollars was named as the indemnity for death resulting within thirty 
days from the date of the accident. 

The complaint, in usual form, alleged that insured, while driving and operat- 
ing an automobile and while the policy was in force and effect, sustained a bodily 
injury through external, violent, and accidental means from which injury he 
died on the same day. The answer contained a general denial and also alleged 
that the injuries received by the insured were received while he was intoxicated 
or under the influence of intoxicants. There was a jury trial and verdict in fa- 
vor of plaintiff below. 

There was only one eye-witness to the accident, Mrs. Cooksey, called by de- 
tendant. She testified she lived next door to Mrs. Jones, the beneficiary; that 
she was standing on her front porch, heard a car coming, looked up and recog- 
nized Ross Jones, the insured. He was then about 135 feet from her turning the 
corner. His speed was rapid. She had driven a car for a number of years, and 
she thought the speed of the car as it turned the corner was thirty or thirty-five 
miles per hour. Mr. Jones collided with a car parked on the street. He turned 
the corner and drove into the back end of the car without any slackening of 
speed. He was approximately twenty feet from her at the time. When his car 
struck it rebounded and then came again. The motor was still running when he 
struck the second time. His mother and brother came out of the house and 


as to whether insured’s 
from bodily injuries sus- 
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called to him not to do that, called his name, said “Ross, don’t do that, don’t do 
that, Ross.” It was his mother who said that. They ran to the car and helped 
him out. They took him into the house, one on each side. She said, “During 
the preceding fall I had occasion to be called over to Mrs. Lottie Jones’ house 
when Ross was drunk, entirely under the influence of liquor; really didn’t know 
what he was doing.” 

His mother, as a witness in her own behalf, testified that she and the chil- 
dren were eating dinner about 12:30 or 12:15 when she heard a crash in front and 
went to the door and found Ross just sitting in the car; that he got into the 
house with little assistance. He sat down in the front room awhile, got up and 
said he would lie down, went into the bed room and lay on the bed. Dr. Gunter 
was called and gave him a shot in the arm. He died about 5 o’clock. The doc- 
tor was called a few minutes after the accident. The insured’s nose was bleeding. 
She did not examine him to see whether he was drinking. He did not drink 
continually. Dr. Chase was also called about 2:00 or 2:30. She did not see the 
accident or call, when she went out, to Ross to stop. His nose was cut, and the 
doctor put something on it. It did not bleed a lot. He spit up blood. 

Insured’s brother, Carl Jones, testified that he heard the noise when he was 
in the back part of the house; that he ran out and offered to assist Ross into 
the house, but he walked in by himself. The front end of his car was damaged, 
the lights and radiator caved in. He, his mother, and a younger brother went out 
to the car together. Ross refused assistance. He didn’t talk about the collision. 
His mother was crying and hollering, but he does not remember what she said. 
Dr. Gunter came in about fifteen minutes. The foot feed would hang, and you 
would have to kick it or lift it up. “Ross didn’t drink a good deal; he didn't 
drink to excess.” The undertaker testified that he found the following marks of 
injury on the body of Ross Jones: Bad bruise on upper part of nose. 

Dr. Gunter testified for the defendant that he was called to visit Ross Lee 
Jones on December 24, 1929. When he got there his mother, sister, wife, and 
brother Carl were there. He asked his mother whom she wanted him to see, 
and she said Ross. She said she thought Ross had had too much to drink. 
Nothing was said about an accident. He went in to see Ross. There was a little 
blood on his nose. He asked Mrs. Jones about that, and she said that he had 
been in an automobile wreck. He talked with Ross. He was intoxicated. He 
could smell whiskey on his breath. He examined Ross’ body, examined his nose 
to see if it was broken, unbuttoned his shirt and looked at his chest. The nose 
was not broken. Ross was unable to talk intelligently. He couldn’t stand up. 
The doctor could not find any indications of an injury which could have caused his 
condition. There was a little skin off his nose and his right chest. He gave Ross 
three bromides as a sedative to allay nervousness and produce rest and sleep. 
The occasion of his nervousness was acute alcoholism, just an ordinary drunk. 
His nervous system had been exhausted. He didn’t want to be in bed, wanted to 
be going, to get up. The witness stayed a few minutes, left some bromides for 
him to take in an hour, and if not then relieved to call him. Ross did not discuss 
the accident. He was called back the second time. Ross hadn’t gotten any eas- 
ier. He was still in an excited nervous condition, and he gave him a hypodermic 
and a sedative. He said, “What I saw of his injuries couldn’t possibly have 
caused his death.” The doctor had practiced in the Jones family while he was 
in Barnsdall. At the time of the trial he lived in Texas. He came to the trial 
on a telegram with the understanding that the company would pay his reasonable 
expenses. He expected to charge them $25 a day and expenses. The doctor ad- 
mitted on cross examination that he had made a written statement on proof of 
death of insured that the cause of his death was a car wreck and that deceased 
was not under the influence of liquor at the time of his visit; that he discovered 
contusions or wounds on the body; that the nature and extent of the injury was 
lacerated nose and bruised chest. 

Dr. Chase testified that he had practiced medicine and surgery for twenty 
years; that he saw the insured between 1:30 and 2:00 on the day of his death. 
He received a telephone call to come immediately. He went to the house of in- 
sured’s mother. He went there twice. On the first visit he stayed until the 
insured became rather quiet. On his first visit he found the insured a raving 
maniac. He had delirium tremens. He saw animals facing him, horses running 
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after him. He saw a cow standing on her hind legs with horns sticking out of 
her breast, and birds picking out his eyes. The witness treated him for alcohol- 
ism. The family insisted, “Can't you do something, can’t you give him something 
to quiet him.” Dr. Chase gave him two hypodermics, and finally ten grains of 
chloral hydrate. Ross had a cut on his nose and an abrasion on his chest, but 
the doctor did not discover any injury on his body which might have conceivably 
caused his death. He died of acute dilation of the heart which alcoholics have. 
The bruise on his chest and the cut on his nose were not of serious nature, and 
didn’t require or receive any treatment. “His death in my opinion was caused 
by delirium tremens due to alcoholism.” Dr. Chase also admitted that he signed 
a proof of death, and in answer to the question, what was the primary or con- 
tributing cause of death, if disease give date, or explanation, if not disease state 
the contributing facts which led up to the direct and primary cause, he answered: 
“Auto accident, alcohol.” In answer to the question, what was the immediate 
cause of death, he said “Internal injuries, alcohol.” 

Mrs. Jones, the beneficiary, in rebuttal said that after Ross entered the house 
she helped pull his coat and shirt off and was near enough to detect the odor of 
liquor on his breath, but did not detect such odor, nor did she hear her son com- 
plaining about a cow on its hind legs trying to get him, or about horses trying 
to run over him, nor did she pull down the shades to keep him from seeing 
snakes. 

Two witnesses, who saw the insured a short while before the accident, said 
they talked with him, and that his condition seemed all right; they saw nothing 
wrong with him. One of them a police officer talked to him about 10 o’clock in 
the forenoon, and later between 11 and 12 o'clock. He testified that the insured 
appeared to be a well man and his condition was all right. 

At the close of all the evidence the defendant requested the court to direct 
a verdict in its favor on several grounds: First: The death was not due to acci- 
dental causes, nor was it brought about by accidental means, nor was it an acci- 
dental death. Second: That the cause of death was not solely external, violent 
and accidental means, nor did the death result exclusively of all other causes 
from bodily injuries sustained by the insured. Third: That the injury was sus- 
tained by the insured while intoxicated or under the influence of an intoxicant. 
Fifth: That it was caused or contributed to by a disease or bodily or mental in- 
firmities. Sixth: That the evidence of the plaintiff was wholly insufficient to 
sustain a verdict in this case. 

[1, 2] Under the terms of the policy and the pleadings, it was incumbent 
upon plaintiff before she was entitled to recover to show by a preponderance of 
the evidence that the death of the insured resulted exclusively of all other causes 
from bodily injuries sustained by insured solely through external, violent and ac- 
cidental means. National Masonic Acc. Ass’n v. Shryock (C. C. A.) 73 F. 774; 
Travelers’ Insurance Company v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. 
: d. 308; U. §. Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946; Lincoln 

Nat. Life Ins. Co. v. Erickson (C. C, A.) 42 F.(2d) 997. Aside from the accident 
itself there is no testimony, facts, or circumstances adduced on the part of plain- 
tiff which tended to show the cause of death, or that it was the result of the ac- 
cident, whereas there was direct proof on the part of the defendant that insured’s 
death did not and could not have resulted from that accident, exclusive of all 
other causes. Not only so, but defendant’s proof went further and tended to 
show that insured’s death was not solely due to external, violent, and accidental 
means, exclusive of all other causes, and that if such other causes did not result 
in insured’s death, they contributed thereto. And so we are of opinion that the 
court erred in overruling defendant’s motion for an instructed verdict at the 
close of all the testimony. 

Reversed and remanded for a new trial. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. BIRD. No. 209. 
Supreme Court of Arkansas. March 21, 1932. 
47 Southwestern Reporter (2d) 812. 


3. INSURANCE. 
“Total disability” within accident policy does not mean inability to do anything. 
“Total disability” exists, although the insured is able to perform a few 
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occasional acts if he is unable to do any substantial portion of the work 
connected with his occupation, and it is sufficient to prove that the injury 
wholly disabled him from the doing of all the substantial and material 
acts necessary to be done in the prosecution of his business, or that his 
injuries were of such a character and degree that common care and pru- 
dence required him to desist from his labors so long as was reasonably 
necessary to effect a speedy cure. ; 
(For other cases, see Insurance, Dec. Dig. § 524.) 
4. INSURANCE. 

Evidence authorized finding that insured filling station worker’s injuries 
wholly and continuously disabled him from doing all substantial acts necessary to 
his work authorizing recovery for total disability. : 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

That insured undertook, after injury, to do some work, did not estop him to 
recover for total and continuous disability under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Circuit Court, Scott County; J. Sam Wood, Judge. 

Suit by Omer S. Bird against Mutual Benefit Health & Accident Association, 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Malcolm W. Gannaway, of Little Rock, for appellant. 

W. A. Bates, of Waldron, and Sam T. Poe, Tom Poe and Donald Poe, all 
of Little Rock, for appellee. 

Menarry, J. 

This suit was originally filed by appellee against appellant for $175, with in- 
terest, penalty, and attorney’s fees. 

Appellee filed an amendment to his complaint in which he asked judgment for 
$2,675, together with 12 per cent. penalty and $400 attorney’s fees. He alleged 
that the appellant, in consideration of the payment to it by the appellee, of an 
annual premium of $40, delivered to appellee its policy of accident insurance, at- 
taching a copy of the policy to his complaint. He further alleged that on January 
5, while said policy was in full force and effect, appellee was accidentally injured 
in an automobile accident, wherein two cars ran together, thereby inflicting in- 
juries to his head, hips, back, chest, and forehead, and breaking and crushing ribs, 
and causing internal injuries, which have totally and permanently injured him; 
that as a result of the injuries he has been totally and permanently injured from 
January 5, 1931, and will continue so. 

He further alleged a performance of all the conditions of said policy on his 
part, and that he gave appellant due notice and proof of his injuries, and made 
demand for payment, which appellant refused to pay, and asked judgment against 
the appellant for the amount alleged to be due under the policy. 

Appellant filed answer in which it denied all the material allegations in the 
complaint, and alleged that at the time of the accident there was no policy of 
accident insurance in force. 

One of the clauses in the policy reads as follows: “If such injuries as de- 
scribed in the Insuring Clause, shall wholly and continuously disable the insured 
for one day or more, and so long as the insured lives and suffers said total loss 
of time, the Association will pay a monthly indemnity at the rate of eighty 
($80.00) Dollars.” 

The appellee testified that he was 58 years old, and that his occupation was 
and had been for some time that of running and working in a filling station at 
Waldron; prior to that time he had been a blacksmith; that his policy was issued 
to him in 1924, and was in force at the time of his accident and injury. All pre- 
miums had been paid since the policy was delivered to him. He paid $12 when the 
policy was delivered, and $10 every quarter thereafter; early in 1931 he was 
injured in an automobile accident at Waldron; that he was confined to his home 
on account of the injuries sustained for about six weeks, and was treated by 
Dr. Duncan; that since the accident he had been unable to fix or repair heavy 
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casings or tires, or to grease cars; that before the accident he could do this work; 
when he lifts anything heavy or pulls witn his right arm it hurts his side; two 
or three ribs and his breastbone were broken on the right side; he spit up blood 
for a week, and does not sleep or lie on his right side, as he could before the 
injury. 

Some of the ribs were caved in, and this was shown to the jury. A copy of 
the policy was introduced in evidence. Dr. Duncan had treated him since January 
26, 1931. 

Mr. Harris and a boy named Chandler, appellee, and his son worked at the 
filling station; appellee’s son was the proprietor; Mr. Harris does the heavy work. 
Immediately after the injury he told his son to notify the company. 

Mack Bird, son of appellee, testified that he was the cashier of the Bank of 
Waldron and had been paying his father’s premiums for seven or eight years; 
that on December 30, 1930, he mailed a check for $10 to appellant; the check was 
mailed in a long envelope, with the Bank of Waldron printed thereon; that it 
was addressed to the appellant at Omaha, Neb. It was. drawn on the bank at 
which witness worked, and had been paid and canceled. His father was injured on 
January 5. 

He testified that in September or October 1930, he paid the premium to appel- 
lant's collector at Waldron; he sent a letter to the company with the check on 
December 30, 1930. He did not have a copy of the letter. He testified that he did 
not mail the check in the envelope attached as an exhibit to the deposition of 
Grace Welch, but that he mailed a notice of the accident in an envelope similiar 
to the one attached to her deposition. He mailed the notice of the accident the 
day after his father was injured. 

The check sent on December 30 to Little Rock was deposited in Omaha, Neb., 
and paid by the Bank of Waldron, and did not show that it ever went to any 
bank in Little Rock. 

T. R. Harrison testified that he sold policies and collected premiums for appel- 
lant, and that sometimes he would remit to appellant by his own check or by a 
cashier’s check, charging 10 per cent. Appellant would send witness a list of 
policyholders in Waldron twelve or fifteen days before premiums were due; that 
he collected $10 every quarter from appellee on the policy sued on; that he wrote 
the policy, and that the application was dated January 29, 1924. He said, if the 
= due January 1, 1931, was not paid until January 5, 6, or 8, the policy had 
lapsed. 

Dr. Duncan was introduced and testified as to appellant’s injuries, and also 
introduced a statement made to the company. Dr. Bevil also testified about the 
injuries to appellee. 

Grace Welch, a witness for the appellant, testified that she was mail clerk 
for the appellant in its home office in Omaha, Neb., and had been for six years; 
that all premiums which were paid direct to said office by mail were brought to 
her; that she received a premium on January 8, 1931, in the amount of $10 from 
appellee. She introduced an envelope in which she said the check came, and she 
testified also that a reinstatement blank came in the same envelope; that the rein- 
statement blank showed premium paid on January 6, 1931. She testified that there 
was no other policy issued to appellee, and that appellee’s policy had lapsed on 
October 1, 1930, for nonpayment of premium due on that date, and that it was 
not reinstated until January 8, 1931. 


The deposition of C. E. Forbes, witness for appellant, was introduced, and in 
said deposition he testified that the policy had lapsed. He also introduced a letter 
in which he said that appellee had been notified that his policy had lapsed. This 
—— also testified that the appellee had no other policy of insurance with ap- 
pellant. 

The deposition of Thelma Webber was introduced. She testified that she was 
a stenographer and bookkeeper for appellant in the office at Little Rock, Ark., 
and received all checks and remittances from policyholders which were sent to the 
Little Rock office; that the Little Rock office received a premium on July 4, 1930, 
and that no other premium was received until April 1, 1931; that the records at 
Little Rock showed that the policy was in force until October 1, 1930, and that it 
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was reinstated on January 6, 1931. She had a card showing appellee’s payments, 
and this card constituted all the records in her office with reference thereto. There 
was no correspondence between the Little Rock office and the Omaha oftice with 
reference to appellee’s claim. The only record she had in her office showing 
remittances of appellee on his policy was that contained on the card which she 
exhibited, and it was attached to her deposition. 

She also testified that T. R. Harrison was appellant’s collector and furnished 
by the home office with a list of policyholders whose premiums were due, and 
that Harrison, after collecting, would remit to the Little Rock office; that the 
home office sent out notice of premiums due, and that her office notified policy- 
holders of the lapsing of their policies; she did not remember whether she had 
sent a lapse notice to appellee or not. Her records did not show how the premium 
was paid on January 6. 

Alva Hall testified that he lived in Waldron, was connected with the Chevrolet 
Company who sold Chevrolets, and waited on the public in servicing, selling, 
greasing, and oiling cars, and running a general garage and repair business; that, 
about two hours before he testified, Mr. Gannaway brought a Cadillac or Packard 
car, and witness took the right front tire therefrom and weighed it; that it 
weighed 54 pounds. 

Numerous instructions were given by the court, and there was a verdict and 
judgment for appellee in the sum of $2,675, 12 per cent. penalty, and attorney’s 
fees. This appeal is prosecuted to reverse said judgment. 

Appellant states that it defends the suit on two grounds: First, that the policy 
sued on had lapsed, and was not in force on January 5, 1931, the date of the 
injury; and, second, that the appellee was not totally and permanently injured. 

It was contended by the appellant that the policy lapsed on October 1, 1930, 
because of nonpayment of dues, but the appellant concedes that the finding of the 
jury against appellant on this point is conclusive. There is therefore no necessity 
to call attention to or discuss the evidence on this question. 

Appellant, however, contends that the premium due January 1 was not paid 
until January 8, and that the policy lapsed because of the failure to pay the 
premium due January 1, 1931, and was therefore not in force on January 5, at 
the time of appellee’s injury. 

Mack Bird, a witness for appellee, testified that he had been sending the 
premiums for his father for seven or eight years, and that on December 30, 1930, 
he sent a check to the company for $10; that the check was mailed on the night 
of December 30, in a long envelope of the Bank of Waldron, and that he wrote a 
‘letter. 

The check dated December 30 was introduced in evidence, and showed that 
it was deposited in the bank at Omaha on January 8. The witness testified that he 
mailed it to the office at Little Rock. Witnesses for appellant testify that the 
check for the January premium was not received until after the injury. _ 

C. E. Forbes, assistant secretary of the company at Omaha, Neb., testifies that 
the policy was reinstated on January 6. Of course it could not have been rein- 
stated, if appellant’s theory is correct, until the check and reinstatement applica- 
tion were received. 


Grace Welch, the mail cerk at the home office in Omaha, Neb., testified that 


all premiums that came to that office by mail were brought to her desk, opened, 
and a record made of them, and that she received the premium on January 8, 1931. 


The evidence of the appellee shows that on the 6th, the day after the injury, 
a notice of the injury was sent, and Grace Welch introduced an envelope in which 
she says was inclosed the check for the premium and the reinstatement application, 
but which the appellee’s witnesses say was the envelope in which the notice ot the 
injury was sent. 

The two witnesses for appellant disagree as to the time when the premium 
was received, and their testimony is in conflict with the testimony of the appellee 
that the premium was paid on December 30, 1930. It is undisputed, however, that 
the check was dated December 30, 1930, and it is also undisputed that notice of 
the injury was mailed to the office at Omaha. ; 

[1, 2] The evidence being in conflict as to whether the premium was paid or 
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whether the policy had lapsed was a question of fact for the jury, and at the 
request of the appellant the court gave the following instruction: “If you find 
from the evidence that premiums on the policy sued on did not reach the defend- 
ant’s office in Omaha, Neb., or its Little Rock office, on or before noon of the 
first of January, 1931, that the policy lapsed at that time, and the plaintiff cannot 
recover for his alleged injuries, unless he has shown by a preponderance of the 
evidence that said premium was so received before plaintiff’s alleged injury of 
January 5, 1931.” 

The question, therefore, of whether the policy was lapsed, was submitted to 
the jury under an instruction requested by the appellant, and the jury’s finding on 
this question is conclusive. There was substantial evidence to support the verdict. 
The jury are the judges of the weight of the evidence and the credibility of the 
witnesses. 

The next question, and the most difficult one, is whether the appellee was 
wholly and continuously disabled. The undisputed evidence is that appellee was 
58 years old; that, before he went to work for his son in the filling station, he 
was a blacksmith; and the undisputed evidence also shows that, while he did some 
light work at the filling station for his son, he did not receive any salary or 
wages, and he testifies that he was unable to do any heavy work; that his ribs and 
breastbone were broken, and that it caused him pain and suffering to attempt to 
do any lifting or any heavy work. 

Dr. Duncan testified that appellee had two broken ribs, and there might have 
been more than two; that he was nervous, and also testified that the breastbone 
was fractured; that he spit blood for a time, and Dr. Bevil testified that he 
found the sixth rib had been fractured and was bent down, and made a kind of 
depression, and it was pointed out by Dr. Bevil to the jury where and how ap- 
pellee was injured. He testified at length as to appellee’s condition, and that the 
injuries were permanent, and it seemed very reasonable that as a result of the 
injuries he was incapacitated from doing his work in any way. He also testified 
that appellee would never get any better. 

The evidence showed that his rib was bent, his breastbone broken; that these 
injuries would cause him pain and suffering, and would disable him from per- 
forming the work that he had theretofore done. Of course, he is not entirely 
helpless, and after his injury endeavored to do some work, but his condition was 
such that he could not do the heavy work without constant pain. 

[3] Total disability does not mean that he is unable to do anything. 

The general rule and that adopted by this court is stated in Kerr on Insur- 
ance, p. 385, as follows: “Total disability must, from the necessity of the case, 
be a relative matter, and must depend largely upon the occupation and employ- 
ment in which the party insured is engaged. One who labors with his hand might 
be so disabled by a severe injury to one hand as not to be able to labor at all at 
his usual occupation, whereas a merchant or professional man might, by the same 
injury, be only disabled from prosecuting some kinds of business pertaining to 
his occupation. Total disability does not mean absolute physical disability on the 
part of the insured to transact any kind of business pertaining to his occupation. 
Total disability exists although the insured is able to perform a few occasional 
acts, if he is unable to do any substantial portion of the work connected with 
his occupation. It is sufficient to prove that the injury wholly disabled him from 
the doing of all the substantial and material acts necessary to be done in the 
Prosecution of his business, or that his injuries were of such a character and 
degree that common care and prudence required him to desist from his labors so 
long as was reasonably necesary to effect a speedy cure.” 

[4] A careful reading of the evidence in this case shows that appellee’s in- 
juries were of such a character and degree as to wholly disable him from doing 
all the substantial and material acts necessary to be done in the prosecution of 
his business, and that common care and prudence would require a man in his 
condition to desist from the kind of labor he had performed prior to his injury. 

This court, in a decision of the Mo. State Life Ins. Co. v. Snow, 47 S.W.(2d) 
600, decided March 7, 1932, quoted with approval the rule above set out, stating 
that it had been followed many times since by this court, and stated: “Of course, 
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such a provision in a policy does not require that the insured shall be absolutely 
helpless or insane, but there must be such disability as renders him unable to 
perform all the substantial and material acts in the prosecution of a gainful 
occupation.” 

The clause as to total disability in the case last referred to stated that the 
disability must be such as to prevent the insured then and at all times thereafter 
from engaging in any gainful occupation. 

The disability clause in the policy here involved states that he shall be wholly 
and continuously disabled, or for so long as he suffers said total loss of time. 


Appellant calls attention and quotes from A®tna Life Ins. Co. v. Phifer, 160 
Ark. 98, 254 S. W. 335, 336. The court said in that case: “Appellant’s next conten- 
tion for a reversal of the judgment is that the undisputed evidence showed ap- 
pellee had not become wholly, continuously and permanently disabled. We think 
there is substantial testimony in the record tending to show that appellee was 
totally and permanently disabled, according to Mr. Kerr’s definition of total dis- 
ability when used in indemnity insurance policies.” 


The rule announced in Kerr on Insurance is quoted with approval in that 
case. Industrial Mut. Ind. Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 L. R. A. 
(N. S.) 635, 21 Ann. Cas. 1029. 


Appellant next quotes from Smith v. Supreme Lodge of Order of Select 
Friends, 62 Kan. 75, 61 P. 416, 417, and that court said, among other things: 
“Whether an injury constitutes a total disability is ordinarily a question for the 
jury.” But the court also stated in that particular case, from the facts alleged and 
the well-known requirements of plaintiff's occupation, it is clear that he is not 
totally and permanently disabled from carrying it on. 


In the above case the insured was a pharmacist, and suftered an accidental 
gunshot wound in the left arm, and it became necessary to amputate the arm at 
the shoulder joint. The policy in that case provided, among other things, that the 
loss of one hand and permanent crippling of the other would constitute total and 
permanent disability. The insured suffered the loss of one hand, but there was no 
injury to the other hand. His right hand was uninjured, and the court said to 
hold that that was a total disability under the policy would be to alter the con- 
tract. 

The next case relied on by appellant is Lobdill v. Laboring Men’s Mutual Aid 
Association, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. 
The court in that case said that the cases which have placed a construction upon 
the term “total disability” might seem to be divided in two classes, viz.: those 
which construe it liberally in favor of the insured, and those which construe it 
strictly against him. The court also said in that case, in speaking of the acts that 
the insured performed, that the frequency and nature of acts would be for the 
consideration of the jury in determining whether he was totally disabled, and that 
the evidence in the particular case justified the jury in finding that he was, for 
the full 17 weeks, wholly disabled within the meaning of the policy. 

The next case relied on by appellant is Metropolitan Life Ins. Co. v. Blue, 
222 Ala. 665, 133 So. 707, 709. In that case the court said: “We have had occasion 
to consider ‘total disability’ or ‘total disablement’ in accident policies. In U. S. 
Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462, there was a sprain of the 
knee joint. The insured did not at the tinie think it serious, and proceeded in 
good faith to do his usual work in part, but becoming worse, he did become 
wholly disabled for a time, and it appeared that, with due regard to his own care, 
he should not have worked from the beginning. We held such evidence would sup- 
port a finding of total disability from the beginning, and that entering upon his 
work, although it may have aggravated the trouble, being in good faith, worked 
no estoppel against him.” 

The court in the same case also said: “Total disability may exist though it 1s 
physically possible for insured to perform occasional acts as part of his employ- 
ment or business.” 


[5] In the instant case the appellee did not think at first that he was totally 
and permanently disabled, and he undertook to do some work, but this would not 
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work an estoppel or disentitle him to recover if the evidence was sufficient to 
justify the jury in finding that he was totally disabied. 

The next case relied on is Marchant v. N. Y. Life Ins. Co., 42 Ga. App. 11, 
155 S. E. 221, 227. 

The court in that case said: “The fact that the plaintiff attempted for a season 
to carry on this line of employment, before ascertaining his inability to do so, 
and refraining from such employment, should not prevent a recovery for bene- 
fits thereafter accruing under provisions of the policies; and this is true even 
though such employment had been his only occupation.” 

The next case relied on is Bachman v. Travelers’ Ins. Co., 78 N. H. 100, 97 
A, 223, 227. In that case the court, after calling attention to the evidence, said: 
“With this evidence in the case, it was a question of fact whether the plaintiff 
did or did not have substantial and valuable earning capacity during that time.” 

Total disability doés not mean absolute helplessness. If construed in that 
sense, the policy would be worthless; it would not mean anything. A man might 
be totally disabled in the sense that this term is used in insurance policies, al- 
though he was able to go about, go to places of business, and perform light work 
occasionally. He might be able to do these things and still be totally disabled in 
the sense that he could not wait on the trade in such a manner as to retain it, and 
if one is so disabled that he cannot perform the substantial and material acts in 
the prosecution of his occupation, he is totally disabled. 

Appellant calls attention to the following Arkansas cases which discuss the 
question here involved, and adopt the rule above set out: A%tna Life Ins. Co. v. 
Phifer, 160 Ark. 103, 254 S. W. 335; Industrial Mutual Ind. Co. v. Hawkins, 94 
Ark. 417, 127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Brotherhood 
of Locomotive Firemen & Enginemen vy. Aday, 97 Ark. 425, 134 S. W. 928, 34 L. 
R. A. (N. S.) 126; Great Eastern Casualty Co. v. Robins, 111 Ark. 607, 164 S. W. 
750; American Life & Acc. Ass’n v. Walton, 133 Ark. 348, 202 S. W. 20; Atna 
Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310, 312. 

In the last case the court said: “His business was such that he could not 
profitably conduct it by merely supervising it and hiring others to perform the 
work, * * * His loss in this respect was the very object of taking out the in- 
surance. Hence, when the character of the business, together with the attendant 
circumstances, are considered, we are of the opinion that reasonable minds might 
reach the conclusion that the insured was totally and permanently disabled, within 
the meaning of the policy as above defined, and that the jury was warranted in 
finding a verdict in his favor.” 

In this case, there was substantial evidence tending to show that appellee could 
not perform the work without great pain and suffering and some of the work he 
could not do at all, and we think the evidence was such as to make it a question 
of fact for the jury, and the jury’s finding is conclusive here. 

At the request of the appellee the court gave an instruction which was not 
objected to, defining total disability, and, under the instructions not objected to, 
the jury found for the appellee. 

We find no error, and the judgment is affirmed. 


JOHNSON vy. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. Civ. 8349. 
District Court of Appeal, First District, Division 2, California. April 25, 1932. 


10 Pacific Reporter (2d) 772. 
INSURANCE. 
Under allegations of plaintiff's complaint, accident and health policy held 
not in force at insured’s death because of nonpayment of premium. 
Policy required advance payment of $26 and quarterly payments of 
$16, each beginning April 1, 1928. Plaintiff alleged insured had paid $74 
. consisting of $26 as initial payment and $16 quarterly installments there- 
after. Policy was not in force at insured’s death on January 3, 1929, be- 
cause under allegation of amount of premium paid only the quarterly 
installments due April 1, July 1, and October 1 had been paid, leaving an- 
other installment due on January 1, 1929, and the policy provided that it 
would terminate on day installment payment was due if not paid. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 
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Appeal from Superior Court, Almeda County; James G. Quinn, Judge. 

Action by Helen Beryl Johnson against the Mutual Benefit Health & Acci- 
dent Association. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Vincent T. Hallinan, Felix M. Cunningham, and C. K. Bonestall, all of San 
Francisco, for appellant. 

Decoto & St. Sure, and Burton L. Walsh, all of Oakland, for respondent. 

Nourse, P. J. 

Plaintiff sued as beneficiary of a policy of insurance issued by defendant, 
Demurrer to the second amended complaint was sustained, and plaintiff, declin- 
ing to amend, appeals from the judgment thereafter entered. 

The complaint alleges that on January 14, 1928, the defendant issued a pol- 
icy of insurance to C. A. Russell, naming plaintiff as beneficiary; that the policy 
was issued in consideration of the payment “of an annual premium of seventy- 
four ($74.00) dollars as follows: the sum of twenty-six ($26.00) dollars as initial 
payment and as the first quarterly instalment and the sum of sixteen ($16.00) 
dollars as quarterly instalments thereafter”; that on the 3d day of January, 1929, 
while said “policy was in full force and effect,” the insured died; and that the 
insured fully paid each installment as it became due and fully paid “the annual 
premium” upon said policy. The policy of insurance is made a part of the com- 
plaint and is pleaded in full as an exhibit. This policy discloses that it was is- 
sued upon these express terms: “The payment in advance of twenty-six ($26.00) 
dollars as first payment; and the payment in advance of premiums of sixteen 
($16.00) dollars quarterly or sixty-four ($64.00) annually thereafter, beginning 
with April Ist, 1928.” The term of the policy is declared to begin at 12 o'clock 
noon on date of issue against accident and to end “at 12 o’clock noon on date 
any renewal is due.” It is also declared that if any installment shall be unpaid 
on the day such payment is due “the policy shall terminate on the day such pay- 
ment is due.” 

The parties agree that the plaintiff is bound by the terms of the policy 
pleaded and it is not necessary to cite authorities to that point. It is apparent 
that the policy gave the insured the option of paying an annual premium of 
$64.00, or a quarterly premium of $16.00. If he chose the former plan the full an- 
nual premium was due April 1, 1928, and this, if paid, would extend the policy to 
April 1, 1929. If he chose the latter plan, quarterly payments were due April 1, 
1928, July 1, 1928, October 1, 1928, and January 1, 1929. If he had paid the an- 
nual premium on April 1, 1928, or the quarterly premium on January 1, 1929, the 
policy would have been in force at the time of his death on January 4, 1929; 
otherwise it would have lapsed under the plain terms of the policy. 

The complaint alleges that the policy was issued upon payment of the sum 
of $74 as an annual premium and the sum of $16 as quarterly installments there- 
after and follows this with an allegation that the insured complied with all the 
terms of the policy. We can take this allegation as meaning nothing more than 
that the msured complied with the terms of the policy as interpreted by plaintiff 
in her complaint. But it is apparent that plaintiff has incorrectly interpreted 
the plain terms of the policy. If the assured paid, as alleged, the sum of $26 “as 
initial payment” upon an annizal premium, then he was required to pav the sum 
of $64 on the first day of April following. He could not have kept his “annual 
premium” in good standing by making “quarterly instalments thereafter.” On 
the other hand, it is clear from the pleading that the insured paid in $74 all told— 
$26 as an initial payment and $16 as quarterly installments on April Ist, July Ist, 
and October Ist. Under the plain terms of the policy another installment was 
due on January 1, 1929. If this installment had been paid it would have been a 
simple matter to have alleged it. The fact that the plaintiff filed three com- 
plaints, and thus had ample opportunity to meet this objection, would indicate 
that it was not a fact which could be pleaded. 

The proper interpretation of the policy is governed by Methy'n v. Fidelity 
Mutual Life Ass’n, 129 Cal. 251, 256, 257, 61 P. 1112. The question whether the 
law of the place where the policy was issued or of the place where payments 
were to be made is not involved. There is nothing in the pleadings or in the 
briefs which would call for an interpretation different from that sanctioned by 
our own court. Stinchcombe v. N. Y. Life Ins. Co., 46 Or. 316, 80 P. 213, 215, 
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is not inconsistent with the ruling in the Methvin Case. There the policy was 
issued upon payment of a premium which expressly carried the term of the policy 
two full years. In the policy here involved the termination of the policy was 


expressly fixed as of a certain date, which was prior to the death of the insured. 
The judgment is affirmed. 


We concur: Sturtevant, J.; Spence, J. 






STEWART v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. 
No. 30392. 
Supreme Court of Kansas. April 9, 1932. 
9 Pacific Reporter (2d) 977. 
1. INSURANCE. 

Where accident policy does not set out provision limiting indemnity, in bold- 
face type, policy should be construed with limitation eliminated (Rev. St. Supp. 
1931, 40—1109 (a) (i). 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 
2. INSURANCE. 


Evidence held to establish that accident and sickness policy was issued and 
delivered in Kansas, and therefore Kansas statute governing form was applicable 
(Rey. St. Supp. 1931, 40—1109). 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 665[2].) 

Syllabus by the Court. 

1. R. S. Supp. 1931, 40—1109 requires that any clause in an accident policy 
issued or delivered in this state which reduces the indemnity provided thereon 
under what it would be should the loss occur under ordinary circumstances shall 
be printed in boldface type, and with greater prominence than any other portion of 
the text of the policy; it further provides that: 

“(i) A policy issued in violation of this section shall be held valid but shall 
be construed as provided in this section, and when any provision in such a policy 
is in conflict with any provision of this section the rights, duties and obligations 
of the insurer, the policyholder and the beneficiary shall be governed by the pro- 
visions of this section.” 

Held, that in a case where a policy did not comply with this statute, it should 
be construed as though the restricting clause was not in the policy at all. 

2. The pleadings and evidence in a suit on an accident and sickness insurance 
policy are examined, and it is held that the policy in question was issued and de- 
livered in Kansas, and that the policy did not comply with R. S. Supp. 1931, 40— 
1109, 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Action by Frank Stewart against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Albert Faulconer, Kirke W. Dale, and C. L. Swarts, all of Arkansas City, 
for appellant. 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. 
ham, all of Arkansas City, for appellee. 

Situ, J. 


E. Cunning- 


_ This was an action on a sickness and accident insurance policy. Judgment was 
for plaintiff. Defendant appeals. 


_The policy sued on contained a clause near the beginning of that document in 
which the company agreed to insure the insured “against loss of life, limb, sight 
or time, resulting directly and independently of all other causes, from bodily in- 
juries sustained through purely accidental means (suicide, sane or insane, is not 
covered) and against loss of time on: account of disease contracted during the 


term of this policy, respectively, subject however, to all the provisions and limita- 
tions hereinafter contained.” 


This was followed by a number of provisions set out in paragraphs providing 
the payments that would be paid for specific injuries—what would be paid for 
total accidental disability; what would be paid for partial disability; what would 
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be paid for hospital expenses; and what would be paid for “confining” illness; 
and what would be paid for “nonconfining” illness. 

Paragraph K provides that any accidental injury which resulted in “hernia, 
boils, carbuncles, felons, abscesses, ulcers, infection, septicaemia, ptomaine poison- 
ing, cancer, diabetes, fits, peritonitis, apoplexy, sunstroke, freezing, hydrophobia, 
sprained or lame back” would be paid for as provided for in paragraphs H and 
I. These paragraphs are the ones which provide how much shall be paid for 
“confining” and “nonconfining” illness. The payments provided for in these. sec- 
tions are considerably less than that provided for in the paragraphs that state how 
much will be paid for an accidental injury. 

Appellee in this case was injured by stepping on a piece of steel in his barn- 
yard. What is commonly known as blood poisoning set in and appellee was in the 
hospital for several days, under the care of a doctor for several weeks, and 
unable to work for some months. 

Appellant contends that appellee is only entitled to be paid what the para- 
graphs providing what shall be paid for illness say will be paid. Appellee contends 
that he should be paid what the paragraph providing what shall be paid for acci- 
dental injury says will be paid. 

The trial court held that appellee was entitled to be paid for an accidental 
injury. In other words, it construed the policy as though paragraph K was not in 
it. 

The question presented by this appeal is whether that interpretation was 
correct. There are two grounds upon which appellee urges that the court below 
was correct. In urging the first ground, appellee quotes’ the following rule: “It is 
a well-settled rule that where a policy of insurance is so drawn as to require an 
interpretation, a construction most favorable to the insured will be adopted, for 
the reason that the company prepares the contract of insurance, thereby selecting 
its own language.” Brown v. Accident Insurance Co., 114 Kan. 337, 338, 219 P. 505, 


506. 


He points out the fact that there are so many results set out in paragraph K 
that will entitle the appellee to draw only the smaller payments that they practi- 
cally annul the insuring clause of the policy which has been quoted heretofore in 
this opinion. He claims the policy should be construed under the rule laid down 
in Pacific, etc., Co. v. Williamsburgh, 158 Cal. 367, 111 P. 4. There the court said: 
“Therefore the courts endeavor to carry out the contracts as made by the parties, 
and, at the same time, prevent, if possible, the exceptions and conditions from 
wholly devouring the policy.” 158 Cal. page 370, 111 P. 4, 5. 

On the other hand appellant urges that the case comes under the rule laid 
down in Bank v. Insurance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972, 
as follows: “It seems clear that, when these competent to contract have settled 
upon the terms by which they are to be bound, neither can call upon the courts 
to make different terms.” 91 Kan. page 25, 137 P. 78, 80, 49 L. R. A. (N. S.) 972. 

It argues that there is no ambiguity in the contract we are considering. It 
points out that appellee had his choice of two contracts—one that had paragraph 
K in it and one which did not have that paragraph. The latter policy cost more 
money than the former, and he chose the former. We have concluded that the 
position of appellant is well taken on this point. The position of appellee could 
not be sustained without in effect writing a new contract between appellant and 
appellee. The rule that, when provisions in an insurance policy are ambiguous oF 
susceptible of more than one construction, the construction that will operate to 
the benefit of the insured will be followed is a good one well sustained by the 
authorities. The trouble about applying it to this case, however, is that the pro 
visions in the contract under consideration are not ambiguous. There is no trouble 
in telling what the policy means when it is taken as a whole. 

[1, 2] There is another reason urged why the court was correct in construing 
the policy under consideration just as though paragraph K had not been in It. 
That reason is based on the provisions of R. S. Supp. 1931 40—1109, paragraph 
(a), as follows: “No stock or mutual insurance company or association or other 
insurer shall issue or deliver any policy of insurance against loss or damage 10F 
the sickness or the bodily injury or death of the insured by accident to any pet- 
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son in this state * * * unless the exceptions of the policy be printed with the 
same prominence as the benefits to which they apply: Provided, however, That 
any portion of such policy which purports, by reason of the circumstances under 
which a loss is incurred, to reduce any indemnity promised therein to an amount 
less than that provided for the same loss occurring under ordinary circunstances 
shall be printed in bold-face type and with greater prominence than any other por- 
tion of the text of the policy. * * * (i) A policy issued in violation of this section 
shall be held valid but shall be construed as provided in this section, and when any 
provision in such a policy is in conflict with any provision of this section the 
rights, duties and obligations of the insurer, the policyholder and the beneficiary 
shall be governed by the provisions of this section.” 

The policy in question was issued and delivered after the above law went into 
effect. Paragraph K comes within its provisions; that is, as appellants ask us to 
interpret that provision in the policy, it does reduce the indemnity to be paid 
because of the circumstances under which the loss was incurred. The purpose of 
the statute quoted above was to make it less likely that a person would buy a 
policy with a restriction on the liability such as is insisted on by appellant here 
and not realize just to what extent the liability was restricted. At the argument 
of this case it was insisted by appellant that this policy was issued and delivered 
in Oklahoma, and consequently the above statute does not apply. It was insisted 
that appellant could have proved this had the point been raised. It urges that, 
since the opportunity to prove this point was not afforded it on the trial in district 
court, the case should be sent back to the district court for that fact to be deter- 
mined. We cannot agree with appellant that this question of fact was not tried 
out in the court below. 

The petition alleges tha. the residence and post office address of plaintiff at 
the time of bringing the action is Arkansas City, Kan. The policy sued on gives 
the residence of insured as Hunnewell, Kan., at the time the policy was taken 
out. The application for the insurance gave the residence of the insured as 
R. F. D. No. 2, Hunnewell, Kan. This application was introduced in evidence by 
the answer of appellant. We think that these allegations in the pleadings and 
statements in documents introduced were sufficient, so that it must be concluded 
that the question of where the policy was issued and delivered was raised and 
settled by what was done in the court below, and that the court was correct in 
assuming that the policy was issued and delivered in Kansas. The fact is that 
appellant knew better than any one else that the policy sued on did not comply 
with the statutes of Kansas. If it wished to raise the question that the insured 
actually lived in Oklahoma when the policy was delivered, then it should have 
pleaded that fact. It cannot now be heard to complain that it was not given the 
opportunity to disprove the claim that the delivery of -the policy took place in 
Kansas. 

It appears that the policy in question was issued and delivered in Kansas, that 
it did not comply with the law by having the paragraph in question printed in 
boldface type and with greater prominence than any other portion of the text of 
the policy. Since these things are true, then we are obliged to construe the policy 
as though paragraph K had not been incorporated therein at all. This appears to 
be what the trial court did. 

The judgment of the district court is affirmed. 


COBB vy. UNITY INDUSTRIAL LIFE INS. CO. No. 13865. 
Court of Appeal of Louisiana. Orleans. April 18, 1932. 
140 Southern Reporter 877. 
1. INSURANCE. 


Release, acknowledging payment of past benefits under industrial accident 
policy in full for past and future accidents, held inoperative respecting future li- 
ability. 

Receipt was inoperative as a release from future liability, since a 
release of a policy expressing, as consideration, payments of benefits already 
made thereunder, is without consideration. 


(For other cases, see Insurance, Dec. Dig. § 603.) 
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2. INSURANCE. 

Release executed after issuing, and hence not then attached to, industrial 
accident policy, Weld inoperative as release from future liability (Act No. 227 of 
1916, § 2). 

Release was inoperative as a release from future liability, since Act 

No. 227 of 1916, § 2, providing, in substance, that policies issued by life 
insurance corporations shall contain the whole contract, and that no 
statements not attached to the policy when issued shall be used in de- 
fense of a claim under the policy, means that the obligations of both 
parties are determinable by the policy itself, unqualified by any extra- 
neous instrument, regardless of its date; and the statute does not mean 
that only documents existing when the policy is issued shall be incor- 
porated in the policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Insured’s attorney fee of $15 for recovering judgment for double indemnity 
for six weeks at $7 weekly indemnity was increased to $25 (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from First City Court of New Orleans, Section A; W. Alexander 
Bahns, Judge. 

Action by Edward Cobb against Unity Industrial Life Insurance Company. 
From an adverse judgment, defendant appeals, and plaintiff joins therein, asking 
for an increased attorney’s fee. 

Judgment amended by increasing attorney’s fee, and, as amended, affirmed. 

Loys Charbonnet and Joseph A. Casse, both of New Orleans, for appellant. 

Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 

WESTERFIELD, J. 

This is a suit on an industrial accident insurance policy. Plaintiff claims 
six weeks indemnity at the rate of $7 per week, double indemnity and a reason- 
able attorney fee as authorized by Act No. 310 of 1910. The disability is admit- 
ted, but liability denied upon the ground that, subsequent to the issuance of the 
policy, an agreement was entered into between the insurer and the insured, the 
effect of which was to relieve the insurer of any future liability under its policy 
for accidental injury. The agreement was offered in evidence and objected to 
upon the following ground: “Firstly, that the purported release shows on its 
face that it is a nudum pactum and void for want of any consideration; Second- 
ly, that the alleged release is not attached to nor made part of the policy sued 
upon, and hence inadmissible.” 

The court below sustained the objection to the admissibility of the document 
and rendered judgment in plaintiff’s favor as prayed for, fixing the attorney’s fee 
at $15. Defendant has appealed, and plaintiff has answered the appeal, asking 
that the attorney’s fee be increased from $15 to $25. 

[1] The agreement relied upon by defendant is in the record, and reads as 
follows: “Received from the Unity Industrial Life Ins. Co. the sum of Twenty- 
four Dollars and Fifty Cents, being all the benefits due on claims filed March 
26, April 2nd, 9th, and 16th. The first three at $7.00 each, and the last one at 
$3.50. This is in full settlement for all claims that I may now or hereafter have 
against said Company for this accident of contused ankle, or any other accident 
occurring in the future.” 

The objection of want of consideration rests upon the fact that the alleged 
release is quite evidently a receipt for the payment of benefits which had accrued 
prior to its confection, and, on this point, the case of National Life Insurance 
Co. v. Jackson, 18 Ga. App. 494, 89 S. E. 633, is cited, and the following excerpt 
quoted: “A release of a policy is without consideration where the expressed con- 
sideration consists of payments already made as sick benefits.” 

[2] Upon the second point we are referred to section 2 of Act No. 227 of 
1916, reading as follows: “Be it enacted, etc., That every policy of insurance is- 
sued or delivered within the State on or after the first day of January, nineteen 
hundred and seven, by any life insurance corporation doing business within the 
State shall contain the entire contract between the parties and nothing shall be 
incorporated therein by reference to any constitution, by-laws, rules, application 
or other writings unless the same are endorsed upon or attached to the policy 
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when issued; and all statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not warranties, and no 
statement or statements not endorsed upon or attached to the policy when issued 
shall be used in defense of a claim under the policy unless contained in a written 
application and unless a copy of such statement or statements be endorsed upon 
or attached to the policy when issued. Any waiver of the provisions of this sec- 
tion shall be void.” 

Defendant contends that the above act has no application, because the writ- 
ing which he seeks to introduce was confected subsequent to the issuance of the 
policy, and therefore could not have been attached to it “when issued.” In other 
words, it is only such writings as may be in existence at the time the policy is 
issued which the act requires to be incorporated in the policy. We cannot agree 
with counsel in this view, since it would only be necessary, in order to modify 
the contract of insurance, as it is expressed in the policy, to have a subsequent 
agreement issued one day, or one week or one month later, whereas the plain in- 
tendment of the law is that the respective obligations of both parties to the con- 
tract of insurance be determined by the policy itself unqualified by any extra- 
neous instrument, regardless of its date. Barnett v. Merchants’ Life Ins. Co., 
87 Okl. 42, 208 P. 271; 2 Cooley’s Briefs on Insurance (2d Ed.) 1014. 

Our conclusion is that the instrument relied on by defendant was properly 
excluded, and, since that is its sole defense, the judgment appealed from must be 
affirmed. 

[3] In regard to the attorney’s fee which the court below fixed at $15, we 
believe the amount to be too small, and have concluded to increase it to $25, the 
amount asked for by plaintiff. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is amended by increasing the attorney’s fee awarded counsel from 
$15 to $25, and, as thus amended, it is affirmed. 

Amended and affirmed. 


BARSTOW v. FEDERAL LIFE INS. CO. No. 144, April Term, 1932. 
Supreme Court of Michigan. June 6, 1932. 
242 Northwestern Reporter 862. 
1. INSURANCE. 


Whether newspaper account of accident, complying substantially with insurer’s 
request for proof of loss, was mailed to and received by insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4, INSURANCE. , 

Insurer failing to furnish forms for proof of loss, but requesting newspaper 
account of accident, which was forwarded, held not entitled to directed verdict in 
action on policy because beneficiary failed to furnish proof required: by policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
5. INSURANCE. 

Insurer receiving and retaining informal proof of loss, without objecting or 
demanding further or more definite proof, waives objections thereto. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Appeal from Circuit Court, Menominee County; Frank A. Bell, Judge. 

Action by Edward Barstow against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 


_ John J. O'Hara, of Menominee (Jerome F. Kutak, of Chicago, IIl., of counsel), 
lor appellant. 


George Barstow, of Menominee (Francis Murphy, of Marinette, Wis., of 
counsel), for appellee. 

Nortu, J. 

Plaintiff, as assignee of the beneficiary, brought this suit upon an insurance 
policy. From a judgment in his favor, defendant appealed. The phases of the case 


material to this appeal appear in the portion of the charge of the circuit judge 
which we quote: 
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“The plaintiff seeks to recover the amount he claims is due upon the policy 
referred to, because of the accidental death of the assured, (Joseph Charles Gaber) 
which occurred in the State of Wisconsin on the 10th day of May, 1929. 

“It is admitted that on April 11, 1925, the defendant insurance company issued 
a policy of insurance to Joseph Charles Gaber, in which his mother, Mary Gaber, 
was made the beneficiary. That policy provided that the company would pay for 
loss of life sustained by the wrecking or disablement of any vehicle or car operated 
by any private carrier or private person, etc. 

“It is also admitted that upon May 10, 1929, the assured, Joseph Charles Gaber, 
met sudden death in a collision between an automobile and the motorcycle which 
he was riding. 

“It is admitted that on or about the 20th of May, 1929, Mary Gaber, the 
mother, the beneficiary in the policy referred to, wrote a letter, directed to the 
Federal Life Insurance Company, dated Niagara, Wisconsin, May 20, 1929: ‘This 
is to notify you that Joseph Gaber was killed in an accident on Highway 67, May 
10, 1929. Policy No. 577040. Receipt No. W248700. Date paid, 3/30/29. [Signed] 
Mrs. Mary Gaber, Mother. * * * 

“It is admitted that the defendant company received that letter on the follow- 
ing day. It is also admitted that the defendant company replied to that letter on the 
22nd day of May, which reply has been read, and it is admitted that this letter 
was received by Mary Gaber. 

“It is claimed by the plaintiff that within about two days after the receipt of 
this ietter she, Mary Gaber, mailed to the insurance company a newspaper, which 
contained an account of the collision and death of the young man; and it is 
denied by the defendant that it ever received that newspaper. And as I shall show 
you later, this raises the only question for your consideration in the case. * * * 

“IT said to you a moment ago that the question for your consideration was 
whether the newspaper in question was received by the Federal Life Insurance 
Company. The question really is whether or not the beneficiary, the mother, fur- 
nished the proofs of loss required by the policy and the law. The policy provides 
that written notice of the injury on which the claims are based, must be given to 
the company within twenty days after the date of the accident causing the injury, 
and in the event of accidental death immediate notice thereof must be given to the 
company. 

“I charge you that the letter which has been shown in evidence shows a 
sufficient compliance with that provision of the policy. 

“There is another provision of the policy to the effect that the company, upon 
receipt of such notice (notice of death) will furnish the claimant such forms as 
are usually furnished by it for filing proofs of loss. If such forms are not fur- 
nished within fifteen days after receipt of such notice, the claimant shall be 
deemed to have complied with the requirements of this policy as to proofs of loss, 
upon submitting, within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, character and extent of the loss, for which 
claim is made. * * * 

“It appears that no form of proof of Icss was furnished to Mrs. Gaber; but 
that, instead, the company on May 22d, (wrote) asking, ‘That you kindly tell us 
just how this accident occurred, enclosing any newspaper clipping available.’ 

“Now it is the claim of the plaintiff that, I think, within two days—you will 
remembér the fact—she sent a copy of the Iron Mountain News, containing an 
account of the collision and death of her son, and she claims that she sent this 
by mail, properly addressed to defendant, with postage prepaid, and that the report 
of the collision and death in the newspaper fully complied with the request of ‘the 
defendant to be told just how this accident occurred, and to be furnished with a 
newspaper clipping. 

“Now the defendant claims it never received that newspaper, and that there- 
fore the beneficiary, under whom the plaintiff, Barstow, claims, did not do her 
legal duty to entitle her to recover under this policy. 

“The question then for you is, Was the newspaper delivered to the defendant, 
and did it substantially comply, if it was sent, with the request of the defendant 
company for further information? 
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“Tt is the generally recognized rule of law, in these days, that proof of mailing 
a letter or other communication, properly addressed to the residence of the ad- 
dressee, or to the place at which he usually received his mail, and otherwise con- 
forming to the postal laws and regulations concerning postage, raises the pre- 
sumption of the due delivery and receipt thereof. And when receipt is denied, it 
becomes a question of fact for the jury to determine; and there is your question. 
Did this newspaper account comply reasonably with the request of the dfeendant 
for further information, and was it received by the defendant? If you shall say 
yes, then the plaintiff is entitled to recover here. * * * 

’ “The burden is upon the plaintiff to establish his claim by a preponderance of 
evidence, to entitle him to a verdict at your hands.” 

[1] Under the foregoing charge the jury found that the newspaper account 
complied substantially with defendant’s request for further proof of loss, and that 
it was mailed to defendant by Mrs. Gaber and received by it. We find in the 
record ample proof to justify submitting this question to the jury and to sustain 
its verdict. 

|2, 3] “A letter shown to have been properly addressed, stamped, and mailed 
is presumed to have been delivered; and, while such presumption is not conclusive, 
a denial of its receipt is none the more so, but makes the question one for the 
jury.” (Syllabus) Rauch v. Millers’ Mutual Fire Insurance Co., 131 Mich. 281, 91 
N. W. 160. See, also, Rousseau vy. American Yeoman, 186 Mich. 101, 152 N. W. 
939, citing numerous cases. 

Appellant’s contention that the court erred in instructing the jury on the pre- 
sumption of delivery and receipt of the newspaper mailed to defendant is without 
merit. 


[4] Both at the close of plaintiff’s proof and again at the final closing of 
proofs defendant moved for a directed verdict on the ground that the beneficiary 
did not furnish proof of loss in compliance with section 7, part 7, of the policy. 
The court’s denial of this motion is assigned as a reason for the appeal and 
stressed in appellant’s brief: Section 7, of part 7, of the policy reads: “Affirma- 
tive proof of loss must be furnished to the company at its said office in case of 
claim for loss of time from disability within ninety days after the termination of 
the period for which the company is liable, and in case of claim for any other 
loss, within ninety days after the date of such loss.” 


In view of the record made, the ruling of the circuit judge in denying defend- 
ant’s motion for a directed verdict was correct. After defendant was notified of 
the loss, it refused or neglected to furnish the beneficiary with the usual forms on 
which to make proof of loss. Instead, it requested that it be furnished proof of 
the exact character which the jury found the beneficiary forwarded to defendant 
and was received by it. Months later defendant denied liability because of the 
beneficiary’s failure to furnish proof of loss within the period specified in the 
above-quoted portion of the policy. Testimony offered by plaintiff that proof of 
loss of the character requested by defendant was furnished presented an issue of 
fact: and defendant’s motion for a directed verdict was properly denied. 

[5] “The receipt and retentions by the company of informal notice and proofs, 
without objection, or demand for further or more definite notice and proofs, con- 
stitute a waiver of objections as to their regularity.” 1 C. J. 479. 


Judgment is affirmed, with costs to appellee. 
Clark, C. J., and McDonald, Potter, Sharpe, Fead, Wiest, and Butzel, JJ 


concur. 


be 


LONG v. ZZTNA LIFE INS. CO. OF HARTFORD, CONN. No. 106. 
Supreme Court of Michigan. June 6, 1932. 
242 Northwestern Reporter 889. 

1. INSURANCE. s 

In suit on double indemnity clause of accident policy, evidence held to show 
insurer was guilty of no fraud in effecting settlement for primary indemnity 
only, 

(For other cases, see Insurance, Dec. Dig. § 579.) 
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2. INSURANCE. 

As respects settlement, evidence eld not to establish claim of insurer's bad 
faith in disputing liability for double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
3. INSURANCE. 


Claim of double indemnity under accident policy was “unliquidated,” and 
payment of conceded primary indemnity constituted consideration for settlement 
of whole. 

The payment of the conceded primary. indemnity under such policy 
was consideration for settlement of the whole, since the beneficiary had 
but one claim under the policy; and the fact that part of the claim was 
conceded did not divide the liability into two “liquidated” claims. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Suit by Lillian M. Long against the Ajtna Life Insurance Company of Hart- 
ford, Conn. From the judgment for defendant, the plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Brown, Stoneman, Lorenzo & Springstun, of Detroit, for appellant. 


Stevenson, Butzel, Eaman & Long of Detroit (Leo W. Kuhn, of Detroit, of 
counsel), for appellee. 


Feap, J 


June 27, 1925, plaintiff's husband was in the basement of their home, clean- 
ing clothes with gasoline in an electric washing machine. An explosion occur- 
red, his clothing was set on fire, and he was fatally burned. Plaintiff testified 
that on hearing the explosion, she ran to a basement window, saw her husband 
dazed but without any fire about his person, saw the rafters on fire, and that 
fire came down from the rafters and ignited his clothes. 

The suit is upon a clause in a $1,100 accident policy held by plaintiff’s hus- 
band, which provided double indemnity “if the injuries are sustained by the in- 
sured and by reason and in consequence of the burning of a building, provided 
the insured is therein at the commencement of the fire.” 

Counsel agree that the double indemnity clause does not apply if Mr. Long’s 
clothes were ignited directly from the explosion or otherwise than from the 
burning building. 

Plaintiff’s claim under the policy was handled by her brother-in-law, Roy 
Long, who was state agent of a life insurance company. July 2d Mr. Long gave 
defendant written notice of the injury. July 17th proofs of death were prepared 
by him, sworn to and signed by plaintiff, making claim for double indemnity of 
$2,200, naming plaintiff as an eyewitness to the event causing the injury and 
death, and, accompanied by a separate affidavit of plaintiff, were forwarded to 
defendant. In none of these documents was it claimed that the insured’s clothes 
caught fire from the burning building. The separate affidavit of plaintiff stated 
that she saw her husband, “who at the above mentioned time and place was en- 
gaged in act of cleaning some clothes with gasoline and gasoline was ignited 
and exploded by a spark from the Electric motor attached to washing machine 
in basement of his home which resulted in the fire which caused his body to be 
badly burned later resulting in death. About 80 percent of his body being cover- 
ed with second degree burns.” 

Defendant admitted primary liability under the policy, but denied liability 
for double indemnity. Negotiations between defendant and Roy Long ensued, 
and in November, it left a draft for $1,100 with him, accompanied by a release, 
reciting that the money was “in full payment, satisfaction and discharge,” of the 
policy. Plaintiff accepted the draft and executed the release. Over a year later 
she tendered back the money, the tender was refused, and she brought this suit. 

The court held the release binding on her, and entered judgment for defend- 
ant. 

[1] Plaintiff claims fraud in being induced to make the settlement, in that a 
representative of defendant told her she was not entitled to double indemnity 
because her husband did not die in the building. She said she relied on his state- 
ment of her rights. It appears, however, that she did not rely on the representa- 
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tion because, after it was made, she presented claim for double indemnity, nego- 
tiations to obtain it were had by her agent, Roy Long, and she was guided by 
him in finally accepting settlement. There is no merit in the claim of fraud. 

Plaintiff contends that the release is not binding on her because defendant 
did not in good faith dispute liability for double indemnity, in that defendant 
made no prior inquiry of plaintiff as to the facts of injury, although she was the 
only eyewitness to the accident. 

[2] The proofs of death and accompanying affidavit, which assumed to des- 
cribe the accident, did not state facts, showing double liability. It is undisputed 
that, in negotiations for settlement, Roy Long, plaintiff's representative, told 
defendant’s adjuster that he had talked with plaintiff about the accident; that 
there were no eyewitnesses to it; that no one saw the deceased until he was out- 
side the home after the accident; and that, while he claimed double indemnity on 
his theory of the cause of death, he had no specific evidence to support the claim. 
The obligation was on plaintiff, in the proofs of death and claim of double indem- 
nity, to inform defendant of the facts which entitled her to so recover. As she 
failed to give the necessary information, defendant was under no obligation to 
assume she had not made full disclosure and to make direct inquiry of her. It 
had a right to rely upon the statements of the agent whom she intrusted with 
negotiations. It may be added that defendant honestly could have doubted 
plaintiff's version of the accident as she told it in court. The record does not 
show that defendant’s denial of double liability was not made in good faith. 

[3] Plaintiff had only one claim under the policy, the amount of which de- 
pended upon the circumstances of the injury. The fact that part of the claim 
was conceded did not divide the liability into two liquidated claims. Whatever 
the rule in other jurisdictions, this court holds that such a claim is unliquidated 
and payment of the conceded amount furnishes consideration for settlement of 
the whole. Tanner v. Merrill, 108 Mich. 58, 65 N. W. 664, 31 L. R. A. 171, 62 
Am. St. Rep. 687; Kern Brewing Co. v. Royal Insurance Co., 127 Mich. 39, 86. 
N. W. 388. 

The settlement was binding on plaintiff, and judgment is affirmed, with costs. 

Clark, C. J., and McDonald, Potter, Sharpe, North, Wiest, and Butzel, JJ., 
concur. 


AYRES v. ATLAS INS. CO. No. 28110. 
Supreme Court of Nebraska. May 20, 1932. 
242 Northwestern Reporter 604. 


1. INSURANCE. 
In beneficiary’s action on accident policy, finding that insured was not operating 
automobile in violation of speed law held supported by evidence. 

Automobile accident policy provided that “insurance does not cover 
any injury sustained by the insured * * * while violating the law,” 
nor does it cover “any loss contributed tc or caused by * * * exposure 
to unecessary danger.” 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Syllabus by the Court. 


In an action at law tried to the court without a jury, where there is sufficient 
evidence in support thereof, the finding of the court has the same effect as the 
verdict of a jury, and will not be disturbed on appeal unless clearly wrong. 

Appeal from District Court, Buffalo County; Hostetler, Judge. 

_ Action by Leilla M. Ayres against the Atlas Insurance Company. Judgment 
lor the plaintiff, and the defendant appeals. 

Affirmed. 

Jack W. Marer, of Omaha, Hamer & Tye, of Kearney, and Monsky, Katleman 
& Grodinsky, and Brome, Thomas & McGuire, all of Omaha, for appellant. 

Dryden & Dryden, of Kearney, for appellee. 

_ Heard before Goss, C. J., and Rose, Dean, Day, and Paine, JJ., and Horth, 
District Judge. 

Dean, J. 

Leilla M. Ayres began this action in the district court for Buffalo county 
against the Atlas Insurance Company to recover $1,000, pursuant to the terms of 
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an accident insurance policy issued October 27, 1930, by the company to her 
brother, Walter Hugo Ayres, and wherein the plaintiff is named as the beneficiary. 
The plaintiff's brother died from the effects of injuries sustained in an automobile 
accident December 7, 1930. A jury was waived and the court, upon submission of 
the facts, entered a judgment in favor of the plaintiff and against the defendant 
company for $1,023, with interest at 7 per cent. per annum, and $200 as attorney's 
fees. The company has appealed. 

The policy in suit is designated as the “Sterling Penny a Day Accident 
Policy,” and by its terms insured a holder against death from bodily injuries 
occasioned by “external, violent, and accidental means, subject, however, to all the 
terms, provisions and limitations’ contained in such policy. In the event of the 
death of the insured, the policy provided for the payment of $1,000 to the bene- 
ficiary named therein if the death was caused “by the wrecking or disablement of 
any automobile of the pleasure car type in which the insured is riding or driving, 
or is accidentally thrown from within such wrecked or disabled automobile.” 

The company contends, however, that the insured was driving the automobile 
in question at a speed of more than 45 miles an hour, in violation of the law, and 
that the plaintiff is therefore precluded from recovering under the policy. In 
respect of this feature, the policy provides that the “insurance does not cover any 
injury sustained by the insured * * * while violating the law,” 
cover “any loss contributed to or caused by * * * exposure to 
danger.” 

The plaintiff's argument on this feature, however, is that the insurance com- 
pany is estopped from maintaining the defense here submitted, from the fact that 
the benefits outlined in the policy are printed in prominent type, while the excep- 
tions are printed in ordinary type not easily discernible. Upon this feature, the 
court found and decreed that the policy was not printed in accordance with section 
44-604, Comp. St. 1929, which provides that the exceptions in a policy must be 
given the same promience as the benefits therein. 

We have examined the policy in suit and, while it appears that the payments 
provided therein are paragraphed with prominent headings, and the exceptions not 
covered by the policy are printed in a single paragraph under the heading of 
“General Provisions,” the same type appears to have been used practically through- 
out except in the headings. The form of the policy was approved by the depart- 
ment of trade and commerce, and it appears to be in substantial compliance with 
the statute. 


[1] In respect of the facts attending the accident, it appears that the plaintiff's 
brother rented a Chevrolet roadster, and that he was accompanied on the day in 
question by Elton and Dorman Bass, aged 17 and 19 years, respectively. These 
three boys left Kearney and drove to Gibbon, and it was upon the return trip to 
Kearney that the fatal accident occurred. Elton testified that he could not say how 
fast they were going, but he thought they were going about 50 miles an hour at 
the time, although he did not look at the speedometer. Elton also testified that 
the plaintiff’s brother, upon the request of Dorman, “slowed down” because the 
car was weaving, and that they passed another car on the road, and he “brought 
it back in the road a little too quick and that made the back end go around of 


the car, and that started us going back and forth in the road and that was what 
tipped us over.” 


Elton several times testified that he did not look at the speedometer, and in 
response to a question as to whether it was difficult to tell the speed of a car 
without looking at the speedometer he conceded that such was the case. And he 
also testified that while the car in question was capable of going more than 45 
miles an hour he did not know how fast they were going. Dorman Bass observed 
the speedometer and found that it indicated a speed of 60 or 65 miles an hour. 
But he also testified that a Chevrolet speedometer registers at a higher rate of 
speed than the car is actually making. 


One, by whom the accident was witnessed as he was driving on the highway 
with his wife, testified that the car in question appeared to be going about 50 or 


60 miles an hour, and that it was weaving from side to side and that there was 
then a great deal of dust in the highway. 


nor does it 
unnecessary 
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After the accident the plaintiff's brother was found lying near the car and 
blood was then coming from his mouth and nose and he was unable to speak and 
he died shortly thereafter. The evidence clearly establishes the fact that his death 
was caused as a direct result of the accident. 

An automobile mechanic testified on the part of the plaintiff that a Chevrolet 
is a light car, and that, the “heavier the car, naturally the less slippage it has 
under its wheels, and consequently the speedometer would be more accurate at 
higher rates of speed.” His evidence tends to prove that the highway in question 
was not in good condition for a graveled road and that it was full of “chuck 
holes” at the place where the accident occurred. And he also testified that the 
condition of the road at the time in question here was such that it had a tendency 
to cause the car to jump, thereby causing the speedometer to register at a higher 
rate of speed than the car was actually making at the time. 

The county attorney testified that he interviewed the Bass brothers shortly 
after the accident, and that Elton stated to him that they had been driving at the 
rate of about 45 miles an hour at the time. And Elton, upon being recalled, ad- 
mitted that he made this statement to the county attorney. Another, with whom 
the Bass boys returned to Gibbon after the accident, testified that Dorman Bass 
said they had been driving at the rate of 40 or 45 miles an hour at the time in 
question. 

From the evidence it is disclosed that one of the tires on the car was deflated 
after the accident. Whether this occurred before the accident, thereby causing the 
weaving of the car and the subsequent results, or after the car turned over is not 
disclosed by the evidence. But it is clear that, had the deflation occurred during 
the time they were on the highway, this would have caused the weaving of the 
car and thereby caused the driver to lose control thereof. And as noted herein, the 
speedometer was inaccurate and registered at a higher rate of speed than the car 
actually was making. The evidence is conflicting, but the trial court observed the 
witnesses and their demeanor while testifying, and in an action at law tried to 
the court without a jury, where there is sufficient evidence in support thereof, the 
finding of the court has the same effect as the verdict of a jury and will not be 
disturbed on appeal unless clearly wrong. Nebraska Nat. Bank v. Parsons, 115 
Neb. 770, 215 N. W. 102; Bodge v. Skinner Packing Co., 118 Neb. 179, 224 N. W. 
9, 


We conclude that the judgment is right, and it is 
Affirmed. 


RUNYON v. COMMONWEALTH CASUALTY CO. No. 31. 
Court of Errors and Appeals of New Jersey. May 16, 1932. 


160 Atlantic Reporter 402. 
INSURANCE. 

__As respects motion for nonsuit, uncontradicted testimony showed as matter 
of law that paralysis agitans contributed to death of insured accidentally frac- 
turing hip, precluded recovery under accident policy. 

Terms of policy provided that the company insured the beneficiary 
against “the effects of bodily injuries sustained by the insured, or death, 
caused directly and independently of all other causes by external, violent 
and accidental means, which bodily injuries, or their effects, shall not 
be caused wholly or.in part, directly or indirectly, by any bodily or men- 
tal disease, defect or infirmity.” 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Supreme Court. 

Suit by Gertrude L. Runyon against the Commonwealth Casualty Company. 
Judgment for plaintiff was affirmed by the Supreme Court (9 N. J. Misc. R. 487, 
154 A. 397), and defendant appeals. 

Reversed. 

Elmer W. Romine, of Newark, for appellant. 

Leon E. Cone, of Morristown, for respondent. 


This suit was instituted in the Morris county court of common pleas by the 
plaintiff as the beneficiary named in an accident insurance policy issued by the 





378 The Insurance Law Journal, Vol. 79 [Aug., 1932 


defendant corporation in 1909 to one J. Fred Runyon. One of the provisions of 
the policy was that the company insured the beneficiary against “the effects of 
bodily injuries sustained by the insured, or death, caused directly and independ- 
ently of all other causes by external, violent and accidental means, which bodily 
injuries, or their effects, shall not be caused wholly or in part, directly or in- 
directly, by any bodily or mental disease, defect or infirmity.” While the policy 
was in force, and on the 28th of January, 1929, the insured, Mr. Runyon, while 
walking along an icy pavement in Succasunna, Morris county, slipped on the ice 
and fell, fracturing his hip. He was taken to a hospital, where he remained for 
several days, and then was taken to his home. He died one month and seven days 
after the accident. At the time of his death, he was about sixty-five years old, 
The plaintiff, after the death of the insured, demanded payment of the amount 
covered by the policy, and, upon her demand being refused, brought the present 
suit to recover that amount. The defendant company filed an answer denying 
liability, basing its denial upon the fact (as it alleged) that decedent's death was 
not caused directly and independently of all other causes by external, violent, 
and accidental means, but resulted from injuries received from the fall, the effect 
of which, viz., the death of the insured, was contributed to by paralysis agitans, 
a disease from which he was then suffering and had been suffering for a number 
of years prior to the accident. The trial resulted in a verdict in favor of the 
plaintiff. From the judgment entered on that verdict, the company appealed to 
the Supreme Court, and that court affirmed the judgment. The present appeal 
is taken from the judgment of affirmance. 


The principal contention of the appellant, both before the Supreme Court 
and before this court, is that the court of first instance erred in refusing a non- 
suit; the motion being based upon the ground that, on the evidence submitted 
by the plaintiff, paralysis agitans was conclusively shown to have been a con- 
tributing cause to the decedent’s death. The Supreme Court considered that 
the motion was properly denied, for the reason that the question as to whether 
this disease was a contributing cause to the death of the insured was one for 
the jury to determine. 


In our opinion, the Supreme Court erred in so holding. The only witness 
who testified with relation to this phase of the case was one Dr. Plume, a wit- 
ness called by the plaintiff who had treated Mr. Runyon after he had been taken 
to the hospital, and who continued to act as his physician after he had been ta- 
ken to his own home. Dr. Plume signed the death certificate, in which he stated 
that the cause of death was as follows: “Fractured left hip from slipping on ice; 
duration, one month, seven days; contributory, paralysis agitans; duration, 
eleven years.” In addition to this certificate, which was admitted in evidence 
without objection, Dr. Plume, on his cross-examination as a witness, testified 
that, although paralysis agitans would not aggravate the injury, yet the injury 
would necessarily aggravate the disease by lessening the resistance of the body, 
which had already been weakened by the disease; in other words, that it aggra- 
vated the result of the disease. The following question was put to him by counsel 
for the defendant on his cross-examination: “In this particular case, Mr: Runyon 
having suffered from paralysis agitans and having this injury, did not the two, 
working in conjunction with one another, tend to cause the death?” The wit- 
ness replied, “Yes, I think I can say it would.” Then followed this question: 
“Now, of course, you realized that when you made out the death certificate, did 
you, Doctor?” The witness answered, “Yes, sir.” This was all of the testimony 
which was submitted bearing upon this question; and, in our view, it brought 
the case within the exempting condition contained in the policy to which refer- 
ence has been made; in other words, that the death of the insured was not 
caused directly and independently of all other causes by external, violent, and 
purely accidental means, but was caused to some extent by the bodily disease or 
infirmity from which Mr. Runyon was suffering at the time of the accident. 


We conclude, therefore, that, in view of the uncontradicted testimony re- 
ferred to, the refusal of the motion for a nonsuit was erroneous, and that, conse- 
quently, the judgment under review should be reversed. 

For affirmance: None. 


For reversal: The Chief Justice, Justices Trenchard, Parker, Campbell, 
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Lloyd, and Bodine, and Judges Van Buskirk, Kays, Hetfield, Dear, Wells, and 
Kerney. 


CORBIN v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF AMERICA. 
Supreme Court, Appellate Division, Third Department. May 6, 1932. 
257 New York Supplement 122. 
1. INSURANCE. 


Material departure from accident policy, including unapproved change 
occupation, which, under policy, voids insurance, precludes recovery. 

(For other cases, see Insurance, Dec. Dig. § 339.) 

2. INSURANCE. 

Under accident policy whereby unapproved change of occupation voids insur- 
ance, nature of insured’s work was of essence of contract only if hazard was 
increased. 

(For other cases, see Insurance, Dec. Dig. § 339.) 

3. INSURANCE. 
Whether insured, principally engaged in poultry business and killed while 


driving bakery truck, had changed occupation, precluding recovery under accident 
policy, held for jury. 


ot 


It appeared that policy in question designated insured’s business as 
“poultry”; that insured did not cease to engage in poultry business, but 
rather increased his stock of poultry; that he engaged in outside work 
only during his idle time; that he used a motortruck in connection with 
poultry business, thereby giving rise to same hazard as when he used it in 
delivery of bread in bakery business; and that there was no deceit, willful 
concealment, or intentional violation of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4, INSURANCE. 

Evidence warranted finding that insured, principally engaged in poultry busi- 
ness and killed while driving bakery truck, had not, contrary to accident policy, 
changed occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Hinman, J., dissenting. 

Appeal from Ulster County. 

Action by Anna Corbin against the Commercial Travelers’ Mutual Accident 
Association of America. From a judgment for plaintiff and from an order direct- 
ing judgment on the jury’s verdict, defendant appeals. 

Affirmed. 

Argued before Van Kirk, P. J., and Hinman, Hill, Rhodes, and McNamee, JJ. 

_ Moses, Nehrbas & Tyler, of New York City (Henry C. Moses, of New York 
City, of counsel), for appellant. 

A. Earl Baumgarten, of New York City (Frank W. Brooks, of Kingston, of 

counsel), for respondent. 


mi. J. 


This action to recover death benefits guaranteed in an accident insurance 
policy is brought by the widow of the insured, Robert B. Corbin, deceased, against 
the defendant company which issued the policy. The defense is that the policy is 
void hecause of change of occupation. The jury has determined, in so far as it 
1s a question of fact, that there was no change. The death occurred on July 22, 
1931, when a motortruck which deceased was driving came in collision with a 
tree. At that time, he was selling and delivering bread for a bakery. The policy 
was issued in 1922. Deceased stated in the application that he was in the employ 
ot a wholesale dress company as manager engaged in “general work.” The policy 
Provided that a change of occupation voided the insurance, unless a consent to 
continue it after the change, signed by the president of the company, was indorsed 
thereon; and the deceased, in answer to one of the questions in the application, 
‘tated that he understood defendant would not be liable if there was a change of 
occupation, unless such consent had been indorsed. Defendant in 1924 approved a 
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change of occupation to a business designated as “poultry.” Deceased continued 
in this business up to the time of his death, doing some outside work as later 
detailed, during hours that could be spared. He started with four or five hundred 
fowls, increasing the number to about a thousand. His outside work from Novem- 
ber, 1929, to June, 1930, was for an industrial insurance company collecting small 
weekly premiums, and at the same time soliciting and obtaining new insurance, 
for which he was paid a commission. In this work he would be gone from his 
residence and sary business from 10 or 11 o’clock in the forenoon until about 
4 in the afternoon. Thereafter he did “casual” soliciting for another insurance 
company. About the middle of May, 1931, he took employment with a_ bakery, 
driving a truck out from Kingston into the neighboring country, starting from the 
plant at about 2 o’clock at night, and returning at 8 or 9 in the morning, He 
expected to continue until Labor Day. He received a commission on the sales he 
made. He was killed on one of the journeys. 

[1-4] The policy covered accidental death. It was not limited to accidents 
arising in the course of employment in the occupation named in the application. 
Defendant determined from the statements in the application, including that as to 
occupation, whether a policy should be issued. It required information as to a 
proposed change of occupation to determine if the policy should be continued. If 
there was a material departure from the terms of the contract, including an un- 
approved change in the occupation of the insured, plaintiff may not recover. It 
has been said that: “If a man, for want of employment, steps aside for a season 
from his regular and usual calling, he does not lose his connection with or give 
up his craft; as in this case, he did not cease to be a maker of soda-water because 
for the time being, he sold it in the streets. Neither is inconsistent with the other, 
but both are functions of the same calling.” Grattan v. Metropolitan Life Insur- 
ance Co., 80 N. Y. 281, 291, 36 Am. Rep. 617. When the insured ceased his employ- 
ment with the dress company and left the city of New York to reside in the 
country and engage in the poultry business, this he recognized to be a change of 
occupation, and procured an indorsement continuing the policy after the change. 
He did not cease to engage in the latter occupation, but rather increased his stock 
of poultry. He stepped aside only during his idle hours. He used a motortruck in 
connection with the poultry business, which gave rise to the same hazard as when 
he used it in the delivery of bread in the bakery business. There is no direct or 
implied provision in the policy against the use of such a vehicle. Thus the outside 
work involved no additional hazard. There was no deceit, willful concealment, or 
intentional violation of the contract. The nature of the work performed by the 
insured was of the essence of the contract only if the hazard was increased. The 
care of poultry continued to be the principal business in which insured was en- 
gaged. Pulaski v. Sovereign Camp of Woodmen of the World, 105 Misc. Rep. 740, 
174 N. Y. S. 298, affirmed 187 App. Div. 920, 174 N. Y. S. 918. It cannot be de- 
termined as matter of law that there was a change of occupation. De Guzzi v. 
Prudential Ins. Co. of America, 242 Mass. 538, 136 N. E. 617; Thorne v. Aetna 
Life Insurance Co., 155 Minn. 271, 193 N. W. 463; Interstate Business Men’s Acci- 
dent Ass’n of Des Moines, Iowa v. Lester (C. C. A.) 257 F. 225. The facts sustain 
the finding made by the jury. Stone’s Adm’rs v. United States Casualty Co, 34 
N: J. Law, 371, 

The judgment and order should be affirmed, with costs. 

Judgment and order affirmed, with costs. All concur, except Hinman, J., who 
dissents and votes for reversal and for dismissal of the complaint on the ground, 
that, even though the insured continued to be regularly engaged in the poultry 
business, he was also regularly engaged in a business not set forth in the applica- 
tion for insurance, and not expressly consented to by the insurance company, an 
that he sustained his accidental death while regularly engaged in such other occu- 
pation. 


National Casualty Co. v. Bogart 


NATIONAL CASUALTY CO. v. BOGART. No. 23242. 
Supreme Court of Ohio. May 4, 1932. 
181 Northeastern Reporter 134. 
INSURANCE. 

Where insured died of apoplexy while adjusting deranged gear-shift assembly 
of automobile, recovery under policy covering injuries caused by wrecking of 
automobile or by insured being thrown out of automobile held not justified. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Error to Court of Appeals, Erie County. 


Action by Lenora Fenton Bogart, administratrix, against the National Casualty 
Company. To review a judgment of the Court of Appeals affirming a judgment 
for plaintiff, the defendant brings error. 

Judgment reversed and final judgment entered for defendant. 

King, Ramsey & Flynn, of Sandusky, for plaintiff in error. 

John F. McCrystal, of Sandusky, for defendant in error. 

By the Court. 

This case, in the trial court, was an action brought by the administratrix of 
the estate of a deceased person against the plaintiff in error here to recover upon 
an accident insurance policy issued by the plaintiff in error about two months 
prior to the death of the insured. The policy was valid in every respect, and 
was in full force at the commencement of the action. The administratrix was 
the widow of the insured, and the duly appointed administratrix of his estate. it 
was a death case, and the amount recoverable upon the policy, if anything, was 
$2,000 and interest. There was a verdict and judgment in the trial court for 
the full amount claimed. The Court of Appeals affirmed that judgment and the 
insurance company prosecutes error here. 

The parties will be referred to in this opinion as the administratrix, the 
‘insured, and the company. 

The insured lived at Monroeville, Ohio, about fifteen miles from the city 
of Sandusky. He was the owner of an Essex coach automobile, which he drove 
himself. He owned and operated an automobile garage in Monroeville, for the 
repair of automobiles, and was an experienced and skillful driver of automobiles. 

About 3 o’clock in the afternoon of July 4, 1927, he left his home in his own 
car, alone, to drive to Sandusky and back, saying to his wife as he started that 
he would return soon. He was apparently in good health and in normal condition 
in every respect at that time. He was not again seen or heard from until 7:30 
that evening, at which time he was seen sitting in his automobile at a point on 
the highway extending from Monroeville to Sandusky, and about nine miles, north 
of Monroeville. His automobile was headed south, and was then in the ditch 
which was on the east side of the highway—the left-hand side as he was driving 
south toward his home. This ditch was about three feet deep, and about twelve 
feet wide on the bottom. The car was standing in an oblique position across the 
ditch, all four wheels being on the ground. There was nothing indicating that 
the car had been tipped over or damaged in any way by having been in collision 
with any other vehicle. The insured was sitting in the driver’s seat in his car, 
with his left hand resting on the steering wheel, his body inclined toward the 
right side of the car, with his head and right arm down near the floor of the 
car, as if endeavoring to readjust something that was out of order in connection 
with the transmission gears of the car. 

The passing motorists who thus discovered the insured in his car in the ditch 
offered to aid him if he desired any assistance. He waved his hand, indicating 
that he did not need aid, and wished them to go ahead, which they did. 

The next. person who saw the insured was a farmer whose home was about 
500 feet distant on the same highway. This was about 9 o'clock p. m. The 
insured at that time had fallen partly out of his car, his head and neck were 
down on the running board of the car, and the most of his body protruded through 
the door of the car and was pressing his head and neck down on the running 
board. One leg was on the floor of the car and the other leg was on the front 
seat of the car. The open door of the car was wedged against the shouder of 
the insured in such manner as to make it impossible for one person to remove 
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the insured from his car. By the aid of passing motorists he was removed 
to the farmer’s home. When thus discovered by the farmer, the insured was 
unconscious, his face much discolored, and he was frothing at the mouth. He 
was taken to his home in Monroeville about midnight, where he was taken care 
of by his family physician for about four days, when he died without regaining 
consciousness. 

An autopsy performed by a skillful surgeon within a few hours after death 
disclosed that the insured died from apoplexy caused by rupture of a blood vessel 
in the brain. 

The policy of insurance covered injuries caused by the wrecking of the auto- 
mobile of the insured, or occasioned by the insured being thrown out of the 
automobile, and the policy definitely limited liability of the company to 
two causes. 

It is entirely self-evident that the apoplexy of the insured was not caused by 
his being thrown out of his car. There is not a particle of evidence in the record 
to sustain this theory of liability. After the car had reached a state of repose 
in the ditch, it did not thereafter move at all until it was pulled out of the 
ditch by another machine, all of which took place after the insured had been 
seen in the car apparently in a normal condition at 7:30 p. m., and after he had 
been removed from the car in an unconscious condition shortly after 9 p. m. 
After the car reached a position of repose, manifestly the insured could not 
have been thrown out of the car, hence that feature of the policy cannot possibly 
furnish any basis for a recovery here. 

The claim of counsel for the administratrix is that the car was wrecked, and 
that the wrecking of the car caused the apoplexy, which in turn caused the death 
of the insured. Counsel for the company contend that the apoplexy was in no 
way caused by what happened to the gear-shift mechanism of the car, but was 
in fact caused by the strenuous over exertion and excitement of the insured in 
his efforts to readjust the derangement of the gear-shift trouble in the car, and 
that these efforts on the part of the insured were all put forth after the car had 
reached a state of repose in the ditch, and hence had nothing to do with the 
wrecking of the car, even if it be conceded that the locking of the gear-shift 
mechanism, by reason of the fact that a worn-out metal frog which formed a part 
of the gear-shift assembly had fallen out of place so as to lock the gears, so that 
the car could: not, of its own power, go either forward or backward, was in 
fact a wrecking of the car as contemplated in the terms of the policy, all of 
which counsel for the company deny. There were no external injuries found 
on the body of the insured by the examining surgeons, and hence nothing to 
indicate that any action of the car in any manner or to any extent caused an 
increase in blood presure and a rupture of a blood vessel, with apoplexy following 
and causing the death. 


There seems to be no reasonable explanation of the car going into the ditch 
except that it became unmanageable by reason of the derangement of the gear- 
shift assembly, resulting from the misplacement of the over-worn metal frog. 


When the car got into the ditch, the situation furnished an occasion for 
strenuous overexertion by the insured, in the heat of the day, to correct the 
trouble. It is quite impossible to say with certainty just what did take place, 
as no one was present to witness what did occur. Many facts not known may 
exist, but they rest wholly in the field of conjecture. 


The words in the policy, “by the wrecking of any * * * private motor-driven 
car,” present great uncertainty as to the proper scope and meaning of the term 
“wrecking.” Surely it will not do to say that anything which happens to any 
part of the mechanism of a car, which prevents the car for the time being from 
functioning as an automobile, must be held to be a “wrecking” of the car. An 
obstruction in a vacuum tank, or gasoline feed-line, or a slight injury to either, 
might quickly and effectively put the car out of commission temporarily, but it 
would be very untrue to say in such a case that the car had thereby been wrecked. 
We think the charge of the trial court to the jury on this: feature of the case 
was erroneous and prejudicial. 


A companion ‘case, arising out of the same accident, in which the action for 


these 
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recovery was brought against the American Liability Company by the same 
administratrix as in this case, is found in 123 Ohio St. 97, 174 N. E. 254. The 
fact in that case which distinguishes it from this is that the policy had in it 
the provision that liability would arise against the insurance company if the 
injury occurred “while driving, adjusting or cranking a private passenger auto- 
mobile.” If that language were in the policy sought to be enforced in this case, 
we might well sustain the right to recovery by holding that the apoplexy was 
caused while the insured was trying to adjust the deranged gear-shifting assembly 
of the car. We have no such provision in the policy in question. 

We are unable to find any evidence in the record tending to sustain the claim 
of counsel for the administratrix that that which happened to the car caused the 
apoplexy which in turn caused the death of the insured. 

The motion for directed verdict in favor of the company should have been 
granted. Final judgment for the company, which should have been entered in the 
trial court, will be entered here. 

Judgment reversed, and final judgment for plaintiff in error. 

Jones, Matthias, Day, Allen, Kinkade, and Stephenson, JJ., concur. 
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AUTOMOBILE 


HUDSON v. GEORGIA CASUALTY CO. et al. No. 2082. 
District Court, W. D. Louisiana, Monroe Division. Feb. 12, 1932. 
57 Federal Reporter (2d) 757. 
2. INSURANCE. 


Statutes providing for service of process upon foreign corporations doing 
business in state, if reasonable, afford due process. 
(For other cases, see Insurance, Dec. Dig. § 4.) 
3. INSURANCE. : 
As respects impairment of contract obligations, statute permitting person 
injured to sue tort-féasor’s insurer is merely remedial (Act La. No. 55 of 1930) 
(For other cases, see Insurance, Dec. Dig. § 4.) 
6. INSURANCE. 


Insurance companies which actually appeared and defended suit for injuries 
could not in subsequent direct proceedings by person injured assert that court 
wherein judgment was rendered was without jurisdiction, or that, venue should 
be changed (Act La. No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 


At Law. Action by F. G. Hudson, Jr., against the Georgia Casualty Company 
and another. On defendants’ exception of no cause of action, plea to the jurisdic- 
tion, and, in the alternative, exception to venue. 

Exceptions overruled. 

Hudson, Potts, Bernstein & Sholars, of Monroe, La., for plaintiff. 

Madison & Madison, of Monroe, La., Jackson & Smith, of Shreveport, La., 
and Harry McCall and Denegre, Leovy & Chaffe, all of New Orleans, La., for 
defendants. 

Dawkins, District Judge. 


Plaintiff filed this suit in the state court for the purpose of collecting from 
the defendant Georgia Casualty Company, to whose liabilities the Public Indemnity 
Company, a New Jersey corporation, has succeeded, as the insurer of George A. 
Schlosser, a citizen of this district and state, the amount of a judgment, interest, 
and costs previously obtained against the latter for injuries received in an auto- 
mobile accident near Monticello, Ark. He alleges that the judgment, rendered on 
the 22d day of June, 1931, was for the sum of $7,077.65, and is now final as 
to Schlosser; that execution has been issued thereon and returned nulla bona; that 
the defendant in the present suit had insured the said Schlosser against liability 
for injuries to others, and that the said policy was in force when the accident 
happened; that defendants acknowledged the validity of said policy, took charge 
of and conducted the defense of the suit in which the judgment was rendered in 

the state court; that, after its rendition, petitioner is informed that the defendants 
- notified Schlosser that all liability under the policy was denied and no appeal 
was taken therefrom. Further, that the defendant Public Indemnity Company is a 
nonresident corporation, duly authorized to do business in this state, has appointed 
the secretary of state as agent for service of process; that the American Surety 
Company of New York is the surety on the bond which was required to be filed 
with the secretary cf state in qualifying to do business here; that the said American 
Surety Company has likewise complied with the laws of Louisiana and designated 
the secretary of state as its agent for service of legal process; and that petitioner 
is informed the said bond was for the sum of $50,000. He prays for judgment 
in the full amount rendered against Schlosser in the state court, interest, and costs. 

Defendant filed an exception of no cause of action, a plea to the jurisdiction, 
and, in the alternative, an exception to the venue. 

In brief, counsel for defendants state their position as follows: 

“First: Service of process upon this defendant, a foreign corporation, through 
the Secretary of State of Louisiana, confers no jurisdiction in a suit for damages 
on account of personal injuries arising outside of the state, the appointment of the 
Secretary of State as agent for service of process being limited by law to causes 
of action arising in Louisiana.” 
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“Second: In the alternative, in the event the Court should hold that this 
defendant is amenable to suit within the borders of the state on a cause of action 
arising outside of the state, there is no law in Louisiana that gives the Fourth 
Iudicial District Court in the Parish of Ouachita jurisdiction of a suit for 
damages on account of personal injuries sustained in Arkansas and this defendant 
could only be sued in such case at its Louisiana domicile in the Parish of East 
Baton Rouge.” 

[1-3] I believe that all of the issues involved herein, except the point that the 
accident from which the injury resulted happened outside the state, have been 
decided adversely to the contention of the defendants by the courts of Louisiana. 
See Lawrason v. Owners’ Automobile Insurance Co., 172 La. 1075, 136 So. 57; 
Rossville Commercial Alcohol Corporation v. Dennis Sheen Transfer Co., 18 La. 
App. 725, 138 So. 183. Those issues require the interpretation of state statutes, 
and this court is bound thereby, except in so far as any provision of the Federal 
Constitution may be involved. It has been repeatedly held that statutes providing 
for service of process upon foreign corporations who come in the state to do 
business, if reasonable, afford due process. Lafayette Insurance Co. v. French, 18 
How. 404, 15 L. Ed. 451; St. Clair v. Cox, 106 U. S. 356, 1 S. Ct. 354, 27 L. Ed 
222: New England Life Insurance Co. v. Woodworth, 111 U. S. 138, 4 S. Ct. 
364, 28 L. Ed. 379; Mutual Reserve Fund Life Association v. Phelps, 190 U. S. 
147, 23 S. Ct. 707, 47 L. Ed. 987; Connecticut Mutual Life Insurance Co. v. 
Spratley, 172 U. S. 602, 19 S. Ct. 308, 43 L. Ed. 569. There is nothing in the 
Federal Constitution prohibiting a state from giving retroactive effect to its laws, 
so long as they do not impair the obligations of contracts. I agree with the 
Court of Appeals for the parish of Orleans (which is the court of last resort 
in actions involving personal injuries in this state, subject to review by the Supreme 
Court) that the Act No. 55 of 1930, permitting the party injured to sue the insurer 
of the one responsible therefor in a direct action, is merely remedial and does not 
affect any substantial right under the contract of insurance. See authorities cited 
in that opinion. 


|4-6] As to the contention that this court is without jurisdiction because the 


injury was inflicted in Arkansas, there appear to be at least two reasons why 
this position cannot be sustained. The contract of insurance was made in this 
state and established a contractual relation between the insured and the insurer, 
from which certain statutory rights flowed in favor of third persons who might 


be injured, the first (Act No. 253 of 1918) giving to them the privilege of suing 
tt 


U 


he insurer in the event of the bankruptcy of the insured, and, the second 
(Act No. 55 of 1930), permitting the bringing of the action direct against the 
former in the first instance. I cannot see that, because the circumstances sup- 
porting the exercise of that right happened out of the state, this would force a 
citizen of this state to go into a foreign jurisdiction for the purpose of asserting 
it, The object of the state law was to protect its own citizens and to afford them 
an opportunity in local tribunals of testing such claims in cases growing out of 
business done here. While there was no contractual tie between plaintiffs and 
defendants, at the same time, in my opinion, the statutory condition or obligation 
under which the latter saw fit to do business here, in effect, created a relation 
equally enforceable. Secondly, it is alleged, and must be taken as true for the 
purposes of this plea, that the defendants, though not made parties of record in 
the suit against Schlosser in the state court, actually appeared and defended it 
to judgment, which they allowed to become final. Under such circumstances the 
state court (Lawrason v. Owners’ Automobile Insurance Co., supra) has held 
that the insured is bound by the judgment and cannot reopen the question of 
lability. If this method of appearing was sufficient to conclude it on that issue, 
Ido not see how the present defendants can be heard to say that the same court 
in which the judgment against Schlosser was rendered was without jurisdiction to 
enforce that liability so concluded against them. 

The same reasoning is applicabe to the alternative plea to the venue. 

Both exceptions should be overruled. Proper decree may be presented. 
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LA SALLE FIRE INS. CO. v. JENKINS. No. 221. 
Supreme Court of Arkansas. March 28, 1932. 

47 Southwestern Reporter (2d) 792. 

1. INSURANCE. 

Company that insures property against loss by fire is “fire insurance company,” 
within statute making such companies liable for penalty and attorney’s fees for 
failure to pay losses (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

Statute making certain insurance companies liable for penalty and attorney’s 
fees for failure to pay losses is highly penal, and should be strictly construed 
(Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. 

Insurance company insuring automobiles against loss by fire is “fire insurance 
company,” within statute making such companies liable for penalty and attorney's 
fees for failure to pay losses (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by J. R. Jenkins against the La Salle Fire Insurance Company. From 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Buzbee, Pugh & Harrison, of Little Rock, for appellant. 

Sam E. Montgomery, of North Little Rock, and Verne McMillen, of Little 
Rock, for appellee. 

Kirsy, J. 

The only question for determination here is whether the statute allowing 
recovery of penalty and attorney’s fee for loss under a fire insurance policy is 
applicable to the case at bar in which an automobile was destroyed by fire, the 
policy herein insuring said automobile against damage or loss by fire. 

Suit was brought for damages for destruction by fire of an automobile 
belonging to appellee, which had been insured by appellant company, and judgment 
was rendered for the amount sued for, with a 12 per cent. penalty and an attorney’s 
fee of $100. 

It is contended for reversal that the statute has no application to such a loss as 
that complained of here, but only to usual losses by fire under ordinary fire 
insurance policies, and that this is rather automobile insurance than regular fire 
insurance. ‘ 

The statute, section 6155, Crawford & Moses’ Digest, provides: “In all cases 
where loss occurs and the fire, life, health, or accident insurance company liable 
therefor shall fail to pay the same within the time specified in the policy, after 
demand made therefor, such company shall be liable to pay the holder of such 
policy, in addition to the amount of such loss, twelve per cent. damages upon the 
amount of such loss, together with all reasonable attorneys’ fees for the prosecu- 
tion and collection of said loss; said attorneys’ fee to be taxed by the court 
where the same is heard on original action, by appeal or otherwise and to be 
taxed up as a part of the costs therein and collected as other costs are or may 
be by law collected.” 

The appellant, the La Salle Fire Insurance Company, is obivously a fire 
insurance company in name, and certainly its policy insures against the perils 
specified therein, defined as follows: 

“F. Fire, Lightning and Transportation: 

“(a) Fire, arising from any cause whatsoever; and lightning ;” 

[1] The penalty and attorneys’ fees are allowed to be recovered under the 
statute where the fire, life, or accident insurance company liable therefor fails 
to pay after a loss occurs and demand made within the time specified in the policy. 
No form of policy for fire insurance is specified in our statutes, and, even though 
the company issuing the policy was not named a fire insurance company, it would 
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be none the less a fire insurance company if it issued policies of fire insurance 
upon property insuring against loss by fire, etc., and, as such, comes within the 
provision of the statute without regard to whether it wrote fire insurance 
exclusively or whether writing fire insurance was its principal business. In other 
words, if it insures property against loss by fire, it is a fire insurance company 
within the meaning of said statute. 

The statute has been held not to apply to the recovery of a loss by cyclone 
in Home Fire Ins. Co. v. Stancell, 94 Ark. 578, 127 S. W. 966; or for loss by 
theft of an automobile under a policy issued by a fire insurance company in 
National Union Fire Ins. Co. v. Crabtree, 151 Ark. 561, 237 S. W. 97. In 
National Union Fire Ins. Co. v. Henry, 181 Ark. 637, 27 S.W.(2d) 786, the 
recovery of penalty and attorney’s fees, where the suit was brought on “tornado 
policy,” was denied. 

[2, 3] The statute is highly penal, and should not be held to apply to any 
loss or company that is not therein expressly named, as already said by this 
court. But this hazard was expressly insured against by a fire insurance 
company, and, the loss having occurred, and not having been paid within the time 
specified in the policy after demand made therefore, the company was liable, of 
course, to the payment of the penalty and attorneys’ fees prescribed by the 
statute. 

The Arizona case relied on in appellant’s brief, Pennsylvania Fire Ins. Co. 
y. Johnson, 28 Ariz. 448, 237 P. 624, 635, holding otherwise, does not seem to be 
based on sound reasoning, and construed a statute of that state in conjunction with 
a specified form of policy provided for by law, and is without value in determining 
the question here. 

We find no error in the record, and the judgment is affirmed. 


CONNER v. UNION AUTOMOBILE INS. CO. Civ. 4487. 
District Court of Appeal, Third District, California. March 23, 1932. 
9 Pacific Reporter (2d) 863 
2, INSURANCE. 

Insurer held not estopped from denying liability for automobile collision 
damages occurring when automobile was towing trailer, although subsequently 
insurer's agents directed making of repairs to automobile. 

The automobile policy recited that policy did not cover damages or 
expenses while automobile was operated, maintained, or used for towing 

or propelling any trailer. Such provision was not waived, nor was the 

insurer estopped from setting up such provision, because of subsequent 

conduct of insurer’s agents in having repairs made to automobile be- 
cause of their misconstruction of policy in that respect, since insured was 

not prejudiced by such conduct. 

(For other cases, see Insurance, Dec. Dig. § 398.) 

4, INSURANCE. 

Under doctrine of waiver contract may not be reformed to create liability 
condition specifically excluded by very terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. INSURANCE. 

If automobile insurance contract is procured by fraud or insurer’s conduct 
misleads insured to bis prejudice, insurer may be estopped from denying liability. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

. PTSURANCE. 

\utomobile policy provision exempting insurer from liability when  auto- 
hie is operated with traile- is valid because of added hazard. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

8. INSURANCE. 
_ Automobile insurer held not reasonably charged with knowledge that insured 
intended to operate automobile with trailer, so as to make insurer liable in ab 
sence of inquiry. 
(For other cases, see Insurance, Dec. Dig. § 377[2].) 
\ppeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 
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Action by F. J. Conner against the Union Automobile Insurance Company, 
Judgment for plaintiff, and defendant appeals. ; 

Reversed. 

Wakefield & Hansen, of Fresno, for appellant. 

William N. Graybiel, of Turlock, for respondent. 

Mr. Justice R. L. THompson. 

This is an appeal from a judgment against a surety company to recover 
damages which were sustained as the result of an automobile casualty. 

The plaintiff secured a judgment against the defendant surety company for 
the sum of $1,340 as indemnity for damages sustained in an automobile collision, 
The insured machine was towing a trailer at the time the accident occurred. The 
policy contains the following exemption clause: “This policy does not cover * * 
* (b)° damage or expenses while the automobile * * * is operated, maintained 
or used * * * for towing or propelling any trailer, vehicle or implement.” 

[1] The judgment was rendered January 26, 1931. Notice of the entry of 
judgment was served on counsel for the defendant by mail February 4th, pur- 
suant to section 1012 of the Code of Civil Procedure. The receipt of this notice 
is not disputed. The affidavit of service was defective. A new and adequate 
affidavit of service of the notice of entry of judgment was subsequently filed. This 
amended affidavit is not certified as a part of the record on appeal. The respond- 
ent now asks for a diminution of the record to include this amended affidavit. 
This motion should be granted. The amended affidavit may be filed in this 
court and considered as a part of the record on appeal. A notice of intention 
to move for a new trial was filed February 11, 1931. This motion for a new trial 
was subsequently submitted on briefs to the court for decision. On April 11th 
the court made an order granting the new trial. 


This order granting a new trial is ineffectual and void. The statutory limi- 
tation of time within which the court was authorized to pass upon the motion 
for a new trial had elapsed. The last paragraph of section 660 of the Code of 
Civil Procedure provides: “The power of the court to pass on motion for a new 
trial shall expire sixty (60) days from and after service on the moving party 
of written notice of the entry of the judgment, or if such notice has not there- 
tofore been served, then sixty (60) days after filing of the notice of intention 
to move for a new trial. If such motion is not determined within said sixty (60) 
days, the effect shall be a denial of the motion without further order of the 
court. 


Since written notice of the entry of judgment was duly served on the 
defendant by mail pursuant to sections 1012 and 1013 of the Code of Civil Pro- 
cedure, on February 4th, the motion for a new trial is deemed to have been auto- 
matically denied upon the expiration of sixty days thereafter. The subsequent 
order purporting to grant the new trial is therefore invalid. The court was 
without jurisdiction to make that order. 

The respondent contends that because the affidavit of service of notice of the 
entry of judgment was defective and that the court had no actual knowledge 
of the time of service of this notice, the time for determining the motion was 
extended by section 660, supra, to sixty days from the date of filing the notice 
of intention to move for a new trial. This construction is a variance with the 
clear import of the language of the statute. The limitation of time within which 
the court is authorized to decide a motion for new trial does not depend upon 
mere proof of service of notice of the entry of judgment, nor upon the courts 
actual knowledge of this service. The statutory period of sixty days from the 
filing of the notice of intention to move for a new trial is allowed only on con- 
dition that written notice of the entry of judgment “has not theretofore been 
served.” In the present case this notice was duly served, but the proof of service 
was defectively made. This defect in the affidavit does not extend the statutory) 
period for passing on the motion for a new trial. The jurisdiction of the court 
does not depend upon proof of service, but rather upon the date of the actual 
service of notice. The syllabus in the case of Heinlen v. Heilbron, 94 Cal. 636, 
30 P. 8, correctly states the principle which is decisive of this contention on the 
part of respondent, as follows: “The jurisdiction of the supreme court of an 
action appealed thereto does not depend upon tke proof of service of the “notice 
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of appeal, but upon the fact that service has been made; and a motion to dis- 
miss an appeal upon the ground that the record does not show a sufficient ser- 
vice will be denied if the appellant can show by other proof that the notice was 
properly served, even though the transcript be defective in that regard.” 

The motion for new trial must therefore be deemed to have been denied. 
This brings us to the merits of the cause. 

The fact that the insured automobile was towing a trailer at the time of the 
accident is undisputed. The exemption clause of the policy as above quoted is 
not controverted. The respondent, however, asserts this exemption clause was 
waived by the conduct of the defendant in ordering the repair of the machine 
and assuming the liability to pay the expenses incurred in the performance of this 
service. 

The evidence shows that when the insurance on the automobile was applied 
for the plaintiff asked the agent to transfer the insurance from a Reo truck which 
he had formerly owned to the new truck for which he had recently traded. At 
that time the insured said: “I believe that truck has full coverage.” To which the 
agent replied: “Yes * * * it has, that is, the little ton and a half truck (is fully 
covered).” This reply infers the former insurance on the Reo truck did not 
cover an attached trailer. The question regarding the insurance of a trailer was 
not discussed. It appears the agent had no knowledge of the use of a trailer by 
the plaintiff. There is no evidence that the policy insuring the Reo truck from 
which the contract was transferred also covered a trailer. The company was 
accustomed to charge an additional premium for insuring a trailer. In the event 
the insurance of a trailer was desired, in consideration of an additional pre- 
mium, a rider covering the trailer was attached to the policy. This was not 
done in the present case. There was no request for it to be done. There was no 
discussion regarding the use or insurance of a trailer. Regarding this subject, 
the agent, Honeywell, testified: 

“Q. Do you remember Mr. Conner asking you when the policy was taken out, 
if he had full insurance? A. No sir. * * * 

“Q. You didn’t call his attention to anything in the policy that might void 
it? * * * A. No, sir, I don’t have any recollection. 

“Q. He didn’t make any representations to you that he was not using a 
trailer? A. No. sir. 

“Q. In fact you knew that he was using trailers? A. No sir. 

“Q. You didn’t know at any time he was using trailers? <A. No. sir. 

. You never saw him around town with a trailer on his truck? A. Never 
noticed a trailer on (any) one of his trucks.” 


It further appears that after the collision occurred the local agent, Mr. 
Honeywell, promptly notified the general agent, Reed, of the accident. He went 
to Turlock and inspected the damaged machine. He then learned for the first 
time that the automobile was towing a trailer at the time of the accident. In 
spite of this information he determined what repairs were necessary, estimated 
the probable cost thereof, and directed that the machine be taken to a particular 
garage in Tracy for repairs. The insurance company delivered to the owner of 
the garage its check for $125 toward the payment of this bill. The general agent 
explained that he authorized this work to be performed assuming that the 
insurance company was liable under the terms of the policy for “collision damages,” 
which means injury to the car of the insured as distinguished from “personal 
injury and property damage,” which means injury to individuals or to the other 
man’s car. In other language, the general agent assumed his company was liable 
tor actual damage to the insured car. He testified that their policy formerly 
80 provided, but that it had been changed about a year previous to the issuance 
of this policy. About three weeks after the accident occurred the insurance 
company repudiated its liability entirely. This action was then commenced. 

[2-6] The appellant contends that the plaintiff’s automobile was not covered 
by the insurance policy which is here involved, because it was towing a trailer 
when the accident occurred. It is asserted the insurance was specifically limited 
to the machine while it was operated without a trailer. The respondent does 
not dispute the existence of this clause, nor its effect. But it is claimed the 
defendant waived this exemption by authorizing the repairs to be performed 
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after it secured knowledge of the fact that the automobile was towing a trailer 
when the accident occurred. 

The question is squarely presented on this appeal as to whether an insurance 
company may be estopped from denying its liability for damages to an automobile 
incurred in an accident under conditions specifically exempting the company from 
liability under the unambiguous terms of the policy, by reason of subsequent 
acts or conduct of the insurer. This case does not involve the waiving of 
conditions which are required by the terms of the policy as a prerequisite to the 
establishment of liability, such as prompt notice of the accident. It involves the 
construction of a contract of insurance which specifically limits the liability to 
the use of an automobile without an attached trailer. The exemption clause 
provides: “This policy does not cover * * * damages or expenses while the 
automobile * * * is operated, maintained or used * * * for towing or propelling 
any trailer.’ A “waiver” is a voluntary abandonment of a known existing right. 
By means of the doctrine of waiver a contract may not be reformed so as to 
create a liability for conditions which are specifically excluded by the very terms 
of the instrument. If the contract is procured by fraud or the conduct of the 
insurer is such as to mislead the insured tc his prejudice, then the insurer may 
be estopped from denying liability. “Estoppel” is an equitable bar to the enforce- 
ment of a claim when the conduct of the claimant misleads the adverse party 
to his prejudice. There was nothing in the conduct of the agent for the defendant 
in the negotiations for the issuance of the policy which could warrant the olaintiff 
in claiming he was deceived regarding the coverage of the trailer. Neither did 
the agent’s subsequent instructions to make the necessary repairs deceive the 
insured to his prejudice. The plaintiff was undoubtedly disappointed when the 
insurance company repudiated its liability, but he was not prejudiced by its 
original assumption of liability, for undoubtedly the same repairs would have 
been required at the same cost, if he had made all arranagements himself. 
Certainly the plaintiff was not prejudiced by the voluntary contribution of $125 
by the insurer, which he could not have otherwise secured. It therefore appears 
the conduct of the agents of the insurance company, in subsequently misconstruing 
the policy, constituted neither a waiver nor an estoppel. 


[7] The attachment of a trailer to the automobile while it was being operated 
is clearly an added hazard. There appears to be good reason why an insurance 
company may lawfully limit its liability to the operation of the insured machine 
free from the use of an attached trailer which increases the hazard. An auto- 
mobile is not ordinarily used with a trailer. It is reasonable to expect the owner 
of a machine who desires to obtain insurance for his automobile with a trailer 
attached to so inform the insurer. 


In the case of Coolidge v. Standard Accident Ins. Co. (Cal. App.) 300 P 
885, 888, the same exemption clause of a policy respecting an attached trailer was 
construed, which is involved in this case. In the Coolidge Case it was claimed 
this exemption clause was waived by failure to plead in the answer of the insurance 
company, pursuant to section 437a of the Code of Civil Procedure, that the 
presence of the attached trailer contributed to the cause of the accident. The 
court said: “It was not necessary to make these allegations. The defendant's 
exemption from liability does not depend upon the attached trailer becoming 
the cause of the accident or even contributing to the casualty. The very fact 
that the trailer was being towed at the time of the accident relieved the 
defendant from liability according to the specific terms of the insurance policy. 
The company was entitled to protect itself against this added hazard. The 
unambiguous terms of the policy did not exempt the company from _ liability 
while the automobile was towing a trailer.” 


The liability of an insurance company is ordinarily measured by the express 
terms of its written contract. A policy may lawfully exempt the insurance 
company from liability while the automobile is being operated by a driver under 
the age which entitles him to a chauffeur’s license. Sears v. Illinois Indemnity 
Co. (Cal. App.) 9 P.(2d) 245. So, also, the policy may exempt the insurer from 
liability while the car is being used under a contract for hire. Brown v. Inter- 
national Indemnity Co., 121 Kan. 406, 247 P. 432. The breach of a condition in 
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a policy to the effect that the insurer shall not be liable for loss or damage 
while the vehicle is incumbered by lien or mortgage, will defeat the right of 
recovery. 13-14 Huddy’s Ency. of Auto. Law, 143, § 123. At page 151 of the 
yolume last cited, it is said: “In such a case there is no forfeiture, but simply a 
suspension of a coverage while the car is being” so used. 

[8] In support of his contention that the appellant waived the exclusion clause 
with relation to the trailer, the respondent relies chiefly on the case of Sam 
Wong vy. Stuyvesant Ins. Co., 100 Cal. App. 109, 279 P. 1050, 1051. This was 
a stit upon a fire insurance policy which contained the provision that, “This entire 
policy shall be void * * * (C) if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” The plaintiff owned the insured building 
which was constructed on leased premises. No inquiry regarding the title to 
the land was made by the agent. The insured was not guilty of fraud or misrep- 
resentation in procuring the policy. The court said: “[Since] the insurance 
company made no inquiry concerning his [the insured’s] interest, and issued a 
policy to him, and accepted and retained the premium, the company must have 
been presumed to have knowledge of the condition of the title and to have assured 
the property with such knowledge.” 

Applying this principle to the present case, the respondent claims that because 
the appellant failed to inquire about the use of a trailer, that this exemption 
clause was waived. There appears to be a clear distinction between these cases. 
In the Sam Wong Case the entire policy depended upon the insured having title 
to the real property. The policy became absolutely void and valueless without 
this title. The entire contract depended upon the title to the real property. 
The title to this property was a matter of public record, which charged every 
one contracting with relation thereto, with knowledge of the title. In the 
absence of title in the insured person, the agent was selling him a valueless con- 
tract, and collecting premiums without consideration. Under such circumstances 
the court properly said the insurance company was charged with knowledge of 
the absence of the title to the real property. 

In the present case, the circumstances are quite different. The policy was 
intended to insure a particular automobile, which was specifically described. 
Neither party mentioned the use or purpose of insuring a trailer. Ordinarily 
an automobile is operated without a trailer. Certainly the insurer could not 
reasonably be charged with knowledge that the insured intended to operate his 
machine with a trailer. The policy is perfectly valid so long as the machine is 
operated without a trailer. This is the specific purpose for which it was insured. 
The use of the trailer increased the hazard. The insurance company had a right 
to provide against this hazard. The insurer had no knowledge or intimation 
that the machine was to be used with a trailer. There is no logic or justice 
in assuming that the appellant in this case should be charged with knowledge of 
the fact that the insured intended to use his machine with a trailer. 

The judgment is reversed. 

We concur: Mr. Presiding Justice Preston; Mr. Justice Plummer. 


HERCULES GASOLINE CO. v. SECURITY INS. CO. OF CALIFORNIA. 
Civ. 8249. 
District Court of Appeal. First District, Division 2, California. April 12, 1932. 


- 10 Pacific Reporter (2d) 128. 
2, INSURANCE. 

That insured failed to read policy weld not to prevent its reformation to 
Property describe vehicles covered, where insurer assured insured vehicles would 
be checked and correctly described (Civ. Code, § 3399). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

event from Superior Court, Los Angeles County; Vaughn N. Thompson, 
Judge. 
Action by the Hercules Gasoline Company against the Security Insurance 


imines of California. From a judgment in favor of plaintiff, defendant appeals. 
Afhrmed. 


W. |. Gilbert, of Los Angeles, for appellant. 
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John M. Hall, of Los Angeles, and Arthur Allyn, of Fresno, for respondent, 

JAMISON, Justice pro tem. 

This action was brought to reform a contract for insurance and upon such 
reformation for judgment for $6,402.50 and costs amounting to $38.50. Judgment 
was rendered in favor of plaintiff and against defendant reforming said contract 
and for said sums with accrued interest and costs of suit. From this judgment 
defendant has appealed. 

It appears from the evidence that in the years of 1924 and 1925 respondent 
was engaged in the business of refining and marketing gasoline and petroleum 
products in the county of Los Angeles and vicinity and that in carrying on said 
business it owned and operated in Los Angeles county and vicinity a fleet of 
motor vehicles, including trucks, tank wagons, and tank trailers. 

On April 17, 1924, appellant issued to respondent its policy of insurance, 
effective for one year, covering this fleet of motor vehicles. Prior to November, 
1924, respondent owned two trailers, both of them being known as “Utility” 
trailers. In November, 1924, respondent exchanged one of these utility trailers 
for a Hercules trailer No. 1247. After this exchange until the time of the acci- 
dent, which gave rise to this action, respondent continued to own these two 
trailers; they being the only trailers owned by respondent, one of them being 
a “Utility” and the other a “Hercules,” and it was the Hercules that was involved 
in the accident. 

H. C. Johnson, a witness for respondent, testified that he was an insurance 
broker and that he handled insurance matters for respondent. That in April, 
1925, and prior to the expiration of the first policy he, in company with M. J. 
Cramer, called at the office of appellant for the purpose of procuring a new 
policy covering said motor vehicles in place of the one, the first policy, which 
expired on April 17, 1925. 

At the office of appellant he interviewed Roy Oliphant, who was the under- 
writer and manager of appeliant’s business, and informed him that respondent 
desired to renew, the said policy, witness requested Oliphant to have the said 
vehicles carefully inspected before rewriting the policy, stating that there per- 
haps had been changes and that he desired the policy correctly written. That 
said Oliphant told witness that he would have all of the motor vehicles covered 
by the policy inspected, witness Cramer corroborated this testimony of Johnson 
and further testified that Oliphant told Johnson that he would be pleased to 
have the policy written and he would send a man out at once to check the said 
motor vehicles so that there would be no mistakes in the policy. 

Thereafter on April 17, 1925, the policy was duly issued and was mailed to 
Johnson and by him transmitted to respondent. This policy describes the motor 
vehicles, each of them being described in a separate rider or coverage endorse- 
ment. Two of these riders, Nos. 47 and 48, described two Utility 4%4-ton trailers, 
factory No. 100-1-T. In rider 47 the year of the model is given as 1918; in 
rider 48 the model year is left blank. 

On July 19, 1925, the Hercules trailer became stuck in the mud, and in at- 
tempting to remove it, the gasoline it carried exploded and this trailer and 
Pierce Arrow truck were damaged. The fire from this gasoline also caused 
damage to persons and property in the vicinity. 

Respondent ,was thereupon sued for the damage caused by this explosion 
‘and fire and it called upon appellant to defend the actions and to bear the loss 
to the extent of the limitations of liability under the policy. The defendant re- 
fused to do this, claiming that the loss occasioned by said explosion and fire was 
not covered under any vehicle described in said policy. : 

Respondent thereupon defended the several actions and settled same as fol- 
lows: Settlement of claims on account of personal injuries and destruction 0! 
property 4,600; attorney’s fees and costs arising from said actions, $1,302.50. In 
addition to this loss caused by said explosion and fire, respondent expended the 
sum of $500 in repairing the said Hercules trailer. i 

Appellant concedes that a court of equity has the right to reform a written 
instrument where by fraud or mutual mistake of the parties the instrument fails 
to contain the matters originally agreed upon. But it contends that the findings 
are not supported by the evidence and that the evidence is insufficient to support 
the findings, the conclusions of law and the judgment. 
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The court found that a short time prior to expiration of the first policy 
respondent entered into negotiations with appellant for the issuance of a similar 
policy to cover all of its motor vehicles, and during the course of these negotia- 
tions appellant represented to respondent that it would make a careful check of all 


said vehicles for the purpose of obtaining a list and description of same to be 


set forth and described in said second policy. That contrary to said representation 


the coverage endorsements to said second policy did not set forth and describe 
said Hercules trailer, but. did describe two Utility trailers, both of which were 
described as Utility trailers 4% ton factory No. 100-1-T. That this policy was 
prepared by appellant at its own office, without consultation with respondent. 
That through the inadvertence and mistake of appellant the policy erroneously 
described a Utility 4%4-ton trailer instead of said Hercules trailer. That it was 
the intention of appellant and respondent that said policy should contain and 
describe the Hercules 4%4-ton trailer, and that its omission from said policy was. 
the result of a mutual mistake. That said mistake was not known to or dis- 
covered by either appellant or respondent until after the accident on July 19, 1925. 

Appellant is correct in the statement that the rights of respondent are fixed 
and determined by the provisions of section 3399 of the Civil Code, 
follows: “When, through fraud or a mutual mistake of the parties, 
of one party, which the other at the time knew or suspected, a written contract 
does not truly express the intention of the parties, it may be revised on the 
application of a party aggrieved, so as to express that intention, so far as ‘it can 
e done without prejudice to rights acquired by third persons, in good faith and 
for value.” 


which is as 
or a mistake 


In the case now under consideration the court found that the failure to 
forth and describe the Hercules trailer was caused by the mutual mistake of 
appellant and respondent. There is a decided conflict in the evidence regarding 
just what representations were made by appellant’s manager during the negotiations 
for this second policy. Roy Oliphant, testifying on behalf of appellant, denied 
that he had made the representations which said witnesses Johnson and Cramer 
laimed he had made them. 


set 


C. R. Bird, the general superintendent of respondent, and witness Johnson, 
also testified that shortly after the accident they had a conversation with J. J. 
Bird, the claim superintendent of appellant, relative to the loss thereby incurred, 
and in the conversation Bird told them to have the Hercules trailer repaired and 
repainted and send the bill for same to appellant; that the mistake regarding the 
trailer was a typographical error that had been caused by both respondent and 
appellant. Bird denied that any such conversation occurred. 

[1] In the case of Home & Farm Co. of Calif. v. Freitas, 153 Cal. 680, 96 P. 
308, 310, the court said: “The only question upon this point is whether there was 
such mutuality in the mistake as to authorize a court of equity to correct it. 
But in this connection it is to be remembered, as was said by this court in 
Sullivan vy. Moorehead, 99 Cal. 157, 33 P. 796, that while, to justify a court of 
quity in decreeing the reformation of a written instrument on the ground of 
mistake, the proof of the mistake must be clear, convincing, and satisfactory to 
the court, ‘yet a mere conflict of testimony as to the mistake does not necessitate 
i denial of the relief (Hutchinson v. Ainsworth, 73 Cal. 452, 2 Am. St. Rep. 823, 
1} P. 82; Wilson v. Moriarty, 88 Cal. 211, 26 P. 85), and the decision of the trial 

irt upon such conflict of evidence is conclusive upon this court.’” 

|2] The evidence upon the part of respondent establishes a clear case of 
mutual mistake in leaving out of said second policy the Hercules trailer. Nor 
loes the fact that the agents and officers of respondent failed to read said policy 
militate against it. Respondent was assured by appellant that its motor vehicles 

ould be checked so that a correct description of each of them would be set forth 
t the policy. Respondent relied upon this r ‘presentation and its mg yo to read the 
; licy does not prevent its reformation. California Packing Co. v. Larsen, 187 Cal. 

, 203 P. 102; Sullivan v. Moorhead, 99 Cal. 157, 33 P. 796; Travelli et al. v. 
owman, 150 Cal. 587, 89 P. 347; Cantlay v. Olds & Stoller Inter-Exchange etc. 
Cal. App.) 7 P.(2d) 395. 


The facts in the case of Bank of Fruitvale v. Fidelity & Casualty Co. of New 
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York, 35 Cal. App. 666, 170 P. 852, cited by appellant, are not similar to those of 
the instant case. In that case plaintiff desired a policy that would protect it against 
loss by robbery, such loss to be covered on Saturdays up to 9 o'clock p. m. No 
assurance was given that the policy would be so written. The policy was issued 
covering loss on Saturdays up to 8:30 p. m. only. Under these circumstances jt 
was held that while plaintiff would have been justified in refusing to accept the 
policy the facts were far from constituting fraud or mistake, mutual or otherwise, 
so as to authorize its reformation. Appellant contends that there is no evidence 
that respondent relied upon the representations of Oliphant, its business manager, 
who stated to Johnson and Cramer that he would have a careful check of all 
respondent’s motor vehicles made so there would be no mistake in the policy. If 
reliance upon these representations is a fact necessary to be proven in this case, 
it would seem that the acceptance of the policy by respondent without first reading 
it over and checking each vehicle would be some evidence at least that these 
representations were relied upon. 

There is no evidence that the Hercules trailer created a greater risk than a 
Utility would have created, nor that the appellant would not have as readily in- 
sured it as they would have insured a Utility trailer. 

[3] We are of the opinion that the findings are supported by the evidence and 
that the court committed no error in denying the motions for a nonsuit, and for a 
new trial. 

The judgment is affirmed. 

We concur: Spence, Acting P. J.; Sturtevant, J. 


GILMORE v. EUREKA CASUALTY CO. Civ. 393. 
District Court of Appeal, Fourth District, California. April 22, 1932. 
10 Pacific Reporter (2d) 810. 
1. INSURANCE. 


Breach of material warranty by insured avoids policy (Civ. Code, §§ 2607, 
2612). 

(For other cases, see Insurance, Dec. Dig. § 309.) 

2. INSURANCE. 

General agent, who in effect wrote automobile indemnity policy for own bene- 
fit, cannot recover where he knew that material representations were untrue and 
did not inform principal (Civ. Code, §§ 2607, 2612.) 

General agent issued policy to indemnify named company as assured 
or vendor, or another as vendee. At the time general agent had lent the 
alleged vendee money on the automobile involved under alleged condi- 
tional sale agreement, which he assigned to named company as assured 
or vendor, which, on disappearance of alleged vendee with automobile, 
was reimbursed by general agent. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

3. INSURANCE. 

Retention of premium after occurrence of loss where liability is denied held 
not to estop automobile indemnity insurer to claim breach of material warranty 
(Civ. Code, §§ 2607, 2612). 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 
General agent who issued automobile policy for own benefit held entitled to 


return of premium and interest where principal defeated policy for agent’s fraud 
(Civ. Code, §§ 2607, 2612, 2617). 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by H. K. Gilmore, doing business under the firm style and name of 
the Motor Vehicle Loan Company against the Eureka Casualty Company. From 
judgment for defendant, plaintiff appeals. 

Amended and affirmed. 

Loren A. Butts, of Los Angeles, and Samuel F. Hollins and L. N. Barber, 
both of Fresno, for appellant. 
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Charles X. Arnold of Los Angeles, and Phillip Conley and Conley, Conley & 
Conley, all of Fresno, for respondent. 


Marks, J. 


This action was instituted by appellant to recover the value of an Auburn 
automobile alleged to have been embezzled by Carl La Duxe, who was also known 
as George Carlton, G. E. Carlton, and George E. Carlson. Judgment went for 
respondent and appellant is here on appeal from the judgment. 


Appellant was conducting a business in the city of Fresno under the name 
of Motor Vehicle Loan Company, and J. Clarence Rice was conducting a busi- 
ness under the name of Rice Securities Company in the city of Hanford, Cal. 
Respondent is a California corporation engaged in the business of writing auto- 
mobile casualty and indemnity insurance. At all times material to this appeal 
appellant was its general agent in the city of Fresno with authority to execute 
and deliver its policies. 















On April 24, 1928, Carl La Duxe had resided in Fresno for less than two 
months, and was in possession of an Auburn coupé and its indicia of title. The 
automobile was originally sold by the Auburn Automobile Company to the Au- 
burn Wichita Company of Wichita, Kan., on or about June 11, 1928. 


It was then 
sold to George Carlton (Carl La Duxe) for $2,550, which was paid by a used car 
- ’ 

which 


“Carlton” represented was free and clear of incumbrances, and a mort- 
gage on the Auburn for $1,200. The mortgage was dated June 16, 1928 
duly recorded on June 21, 1928. 


¢ 






and was 
Under the laws of Kansas this vested the title 
the mortgaged property in the mortgagee. The indebtedness was not paid 
ind the mortgage was not released. It was assigned to the Union Finance Com- 
pany, a corporation with its offices in Wichita, Kan. It subsequently developed 
that the used car which was given in part payment of the Auburn automobile was 
incumbered with a mortgage in the sum of $700, which was then unpaid. “Carl- 
ton” applied for a license for the Auburn automobile in Kensas on June 14, 
1928. One was issued on June 18, 1928. 


This automobile next appears in the state of Oklahoma. By an application 
dated June 14, 1928, Carl La Duxe applied for a certificate of title to it. An Ok- 
lahoma certificate of registration was issued on the automobile to Carl La Duxe. 
By a bill of sale on a form bearing the name of “P. G. Orr Book and Stationary 
Co., 327 Douglas Ave., Wichita, Kansas,” and bearing date the 11th day of. June, 
1928, “Geo. Carlton” purported to sell the Auburn automobile to “Carl La Duxe.” 
application for registration of the automobile in Oklahoma was based upon 

title derived through the bill of sale from “Carlton” to “La Duxe.” On Au- 
gust 2, 1928, “I,a Duxe” applied for a “non-resident paid automobile license” for 











































2, 1928, a nonresident registration certificate was issued to the 
mobile showing Carl La Duxe as the legal and registered owner of the car. 
he back appears an indorsement of a first sale from “Carl La Duxe,” legal 
registered owner, to A. C. Franzke, a dealer, and a second sale to “Carl La 
Duxe” with the signature of A. C. Franzke appearing on the line above the 
rds “the name of the holder of mortgage, note or lease.” On August 2, 1928, 
a“Report of Sale by Registered Dealer” of the Auburn automobile was made to 
the division of motor vehicles showing a sale from A. C. Franzke to “Carl La 
luxe.” On August 27, 1928, another registration certificate was issued showing 
Carl La Duxe” as registered owner and Rice Securities Company, Hanford, 
Cal, as legal owner of the car. On the reverse side, over the words “signature 

owner—agreeing with name on other side—releasing his equity,” is 
e Securities Co. by J. Clarence Rice.” On March 14, 1929, the Rice Secur- 
tts Company, by a written assignment, transferred all of its right and interest 
n the automobile and its cause of action against respondent to appellant. The 
iutomobile and La Duxe disappeared from Fresno shortly after August 24, 1928, 
ind were not thereafter found. Under date of September 17, 1928, by a bill of 
sale on a form printed by a firm in Lincoln, Neb., “Carl La Duxe” sold the Au- 
urn automobile to “H. J. Berney,” who, on September 18, 1928. applied to the 
motor vehicle department of the state highway commission of Oklahoma for a 
‘ertificate of tithe to the Auburn. Certain similarities in the bill of sale and the 
application, just mentioned, to others in evidence might indicate that “Berney,” 


On August 
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“Carlton,” “Carlson,” and “La Duxe” were all names assumed by the same per- 
son. 

It is evident from the record that “La Duxe” did not sell Franzke, nor did 
Franzke sell it to La Duxe as a sale of a motor vehicle is generally understood, 
La Duxe wished to borrow money from Franzke and indorsed the registration 
certificate to him who in turn indorsed it back, and the two then executed a con- 
ditional sales contract of the automobile to give Franzke security for his loan. 

On August 24, 1928, “La Duxe” applied to appellant for an additional loan on 
the automobile. The two went to the place of business of Franzke, where ap- 
pellant repaid him the amount of his loan to “La Duxe” and secured the regis- 
tration certificate and contract. The two returned to the place of business of 
appellant, where the loan was consummated; he retaining possession of the auto- 
mobile for three days while “La Duxe” was away from Fresno. The two exe- 
cuted a conditional sales contract with La Duxe named as purchaser. The con- 
tract recited that the selling price of the automobile was $2,550 with $1,323.44 
paid in cash and the balance of $1,226.56 payable in twelve equal monthly install- 
ments. As a matter of fact, the transaction was a loan from appellant to “La 
Duxe” secured by the conditional sales contract. The actual amount paid out by 
appellant to Franzke and “La Duxe” was $1,000. The balance of the $226.56 was 
made up of $25.70 premium on the policy furnishing the subject-matter of this 
action, $90.86 interest, and other charges in the sum of $110, which made the 
contract usurious. 

When the conditional sales contract was signed, and while it was still in the 
possession of appellant, he, as general agent of the respondent, executed a con- 
tract of insurance whereby the respondent agreed to indemnify the Rice Secur- 
ities Company as assured or vendor, or “Carl La Duxe” as vendee in the sum of 
$1,200 against fire and theft, robbery and pilferage, and the Rice Securities Com- 
pany against all direct loss or damage which it might sustain, caused by the 
fraudulent concealment or disposal of the automobile by “La Duxe.” Appellant 
then sent the registration, certificates, conditional sales contract with his written 
assignment thereon, and the insurance policy to the Rice Securities Company, 
and received payment therefor. He paid respondent the insurance premium, less 
his commission. As both “La Duxe” and the automobile disappeared, and no 
payments were made on the conditional sales contract, demand was made upon 
respondent for payment under the concealment or disposal clause of the policy 
Respondent then learned for the first time the true nature of the transactions 
and denied liability on its contract. Appellant repaid the Rice Securities Com- 
pany its money, took the assignments we have mentioned, and instituted this ac- 
tion to recover on the policy. Judgment went for respondent, and appellant 1s 
here on appeal therefrom. ’ 

Under the heading “Warranted by the Assured” in the body of the policy it 
is stated that the automobile was purchased new in April, 1928, for $2,550, and 
that there was no lien, mortgage or other incumbrance thereon except the lease 
contract providing for the payment of $1,226.56 in monthly installments already 
mentioned. The policy contains the following provisions: “It is understood that 
the automobile described in the attached policy has been sold and delivered by 
the said Rice Securities Co. Vendor, to Carl La Duxe Vendee, under a Condi- 
tional Sales Contract, title retaining note or subject to chattel mortgage, under 
which the unpaid balance is $1,226.56 copy of which Conditional Sales Contract, 
title retaining note or chattel mortgage (as the case may be) shall be furnished 
to the company by the said Vendor on demand.” “This entire policy shall be 
void if the Assured has concealed or misrepresented any material fact or cir- 
cumstance concerning this insurance or the subject thereof; or in the case ol 
any fraud, attempted fraud, or false swearing by the Assured touching any mat- 
ter relating to this insurance or the subject thereof, whether before or after 4 
loss.” 


The following findings by the trial court, some of which are more properly 
conclusions of law, are amply supported by the evidence: “The court finds that 
it is true that a document was signed by said parties purporting on its face to 
constitute a conditional sale of said automobile by Motor Vehicle Loan Co. to 
Carl La Duxe, but said document in truth and in fact evidenced a loan by Motor 
Vehicle Loan Co. to Carl La Duxe and did not in truth and in fact constitute of 
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evidence a sale of said automobile. It is true that, according to the terms and 
conditions of said document so signed by said parties as aforesaid, the said Carl 
La Duxe agreed to pay to plaintiff the sum of Twelve Hundred Twenty-six and 
56/100 Dollars ($1,226.56), payable at the rate of One Hundred Two and 22/100 
Dollars ($102.22) per month, the first payment to be made on the 24th day of 
September, 1928, and on the 24th day of each and every month thereafter until 
the said sum of Twelve Hundred Twenty-six and 56/100 Dollars ($1,226.56) had 
been fully paid; and it is true that said document recited and purported to state 
that title to said automobile was to be and remain in the plaintiff until all of the 
payments therein provided for had been made and all of the terms and condi- 
tions of said purported contract fully complied with by the said Carl La Duxe. 
It is not true that at said time and place plaintiff delivered possession of said au- 
tomobile aforesaid to said Carl La Duxe, and in this connection the Court finds 
that the said Carl La Duxe, prior to and at the time of the execution of said doc- 
ument and thereafter maintained and had possession of said automobile. It is 
true that after the execution of said document, plaintiff transferred and set over 
unto J. Clarence Rice, an individual doing business under the firm style and 
name of Rice Securities Co., all of his right, title and interest in and to said con- 


tract and all of the right, title and interest which he had in and to said automo- 
bile.” 


“That said policy of insurance hereinbefore referred to, together with the 
dealer's contract full coverage endorsement, was issued under and pursuant to 
the following express representations and warranties of the insured, to-wit (1) 
that on or about the 24th day of August, 1928, Rice Securities Co. as vender sold 
the said automobile to Carl La Duxe as vendee; (2) that the total selling price 
of said automobile was two thousand five hundred fifty dollars ($2,550) and that 
there was paid in actual cash at the time of the execution of said purported con- 
ditional sales contract the sum of thirteen hundred twenty-three and 44/100 
dollars ($1,323.44), with a balance due under the terms and conditions of said 
purported contract of twelve hundred twenty-six and 56/100 dollars ($1,226.56) 
payable in twelve equal monthly installments of one hundred two and 22/100 
dollars ($102.22) each. The court finds that in truth and in fact the Rice Secur- 
ities-Co. did not sell the said automobile to said Carl La Duxe; that in truth 
and in fact the said automobile was not sold by Rice Securities Co. or Motor 
Vehicle Loan Company to Carl La Duxe for a total consideration of two thou- 
sand five hundred fifty dollars ($2,550.00) and there was not paid in cash by the 
said Carl La Duxe to Rice Securities Co. or Motor Vehicle Loan Company the 
sum of thirteen hundred twenty-three and 44/00 dollars ($1,323.44) or any other 
sum of money; that in truth and in fact the purported contract of conditional 
sale hereinbefore referred to between Motor Vehicle Loan Company and Carl 
La Duxe, evidence a loan by Motor Vehicle Loan Company to Carl La Duxe, 
and did not in truth and in fact constitute or evidence a sale of said automobile. 
The court finds that said warranties and representations made by said Rice Se- 
curities Co. were relied on by the defendant, Eureka Casualty Company, and 
the said policy of insurance, together with dealer’s contract full coverage en- 
dorsement, was issued by defendant in reliance upon said representations and 


warranties; that defendant did not know of the falsity of said representations or 
of the breach of said warranties.” 


“The court finds that at the time of the issuance of said purported policy of 
insurance to Rice Securities Co. of Henford, and Carl La Duxe above referred to, 
plaintiff herein, H. K. Gilmore, was an agent of defendant, Eureka Casualty 
Company, a corporation, authorized and entrusted by defendant to write policies 
of insurance for defendant at Fresno, California, and vicinity; that the said 
plaintiff, H. K. Gilmore, wrote the said policy of insurance above referred to; 
that the said H. K. Gilmore wrote the said policy of insurance for his own bene- 
fit and that he did not ever or at all make disclosure to Eureka Casualty Com- 
pany of the true facts concerning said transaction.” 


We find the following pertinent provisions in the Civil Code: “A statement 
a policy, of a matter relating to the person or thing insured, or to the risk, as 
a fact, is an express warranty thereof.” Civ. Code, § 2607. “A breach of war- 
fanty, without fraud, merely exonerates an insurer from the time that it occurs, 





398 The Insurance Law Journal, Vol. 79 [Aug., 1932 


or where it is broken in its inception prevents the policy from attaching to the 
risk.” Civ. Code, § 2612. 

[1] In construing these sections it has been held that a breach of a material 
warranty on the part of the insured avoids the policy of insurance, and no re- 
covery can be had thereon. Solomon y. Federal Insurance Co., 176 Cal. 133, 167 
P. 859; Breedlove v. Norwich, etc., Ins. Society, 124 Cal. 164, 56 P. 770. 

[2] Appellant was the general agent of respondent, and really wrote the pol- 
icy for his own benefit. He had knowledge of the true facts of the transactions 
which he did not communicate to his principal. A general agent who in effect 
writes a policy of insurance protecting himself against loss should not be per- 
mitted to recover against his principal on the policy where he has knowledge that 
material representations made in the policy are untrue and does not communicate 
such knowledge to his principal. 

[3] Respondent received and retained the premium on the insurance policy 
paid to it by appellant. In an amendment to its answer filed in October, 1929, it 
tendered to appellant the $25.70 premium and accrued interest in the sum of 
$2.02, which tender was not accepted. Appellant now contends that because the 
tender was not made promptly upon the discovery of the breach of warranty, 
respondent could not defend upon the ground of the misstatements to it. This 
contention was decided adversely to appellant in the case of Goorberg v. Western 
Assurance Co., 150 Cal. 510, 89 P. 130, 133, 10 L. R. A. (N. S.) 876, 119 Am. St. 
Rep. 246, 11 Ann. Cas. 801, where it was said: “The respondent contends that 
whatever construction be put upon the policy, the judgment must be affirmed, 
because there was uncontradicted testimony to the effect that, shortly after the 
fire, the company ascertained the true state of the title, and for a period of sev- 
eral months thereafter, and up to the time of trial, made no offer to return the 
premium. During all this time, however, it denied liability. It may be conceded 
that if by reason of a breach of warranty as to title, no risk ever attached, the 
insured was entitled to a return of his premium. Civ. Code, § 2617. But the in- 
surer’s delay in offering to repay it (assuming the delay to have been unreason- 
able) did not forfeit the right to defend for such breach. The cases cited to the 
proposition that a party cannot rescind a contract without restoring what he has 
received under it are not in point. The defendant is not in this action seeking to 
rescind the contract sued upon. It is standing upon the contract, and insisting 
that under its terms there is no liability. Nor can the mere retention of the pre- 
mium, after the loss has occurred, and where the liability is steadfastly denied, 
constitute either a waiver of the defense or an estoppel. To constitute such 
waiver or estoppel by the action or nonaction of the insurer after the loss, it is 
essential ‘that one party should have relied upon the conduct of the other, and 
been induced by it to put himself in such a position that he would be injured if 
the other should be allowed to repudiate his action.’ McCormick vy. Orient Ins 
Co., 86 Cal. 260, 24 P. 1003; McCormick v. Springfield F. & M. I. Co., 66 Cal. 361, 
5 P. 617. Here nothing was done which could have led the insured to believe 
that the defendant would not take advantage of the breach of warranty. On the 
contrary. it persistently asserted its reliance upon such breach.” 

[4] The trial court failed to dispose of the $27.72 the premium and interest 
tendered to appellant by respondent in the amendment to its answer. To finally 
dispose of the case, the judgment should be amended to provide for the recovery 
of this sum from the respondent. 

It is so ordered that the last paragraph of the judgment be amende: 
striking from the opening clause thereof the following: “It is ordered, adjudged 
and decreed that the plaintiff take nothing by reason of said action,” and in liev 
thereof the following be substituted: “It is ordered, adjudged an‘ decreed that 
the plaintiff recover of and from the defendant the sum of $27.72.” 

The judgment as hereby amended is affirmed. 

We concur: Barnard, P. J.; Jennings, J. 
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GOLDBERG v. PREFERRED ACC. INS. CO. OF NEW YORK. 
BERMAN v. SAME. 
Supreme Judicial Court of Massachusetts. Suffolk. May 27, 1932. 
181 Northeastern Reporter 235. 
1, INSURANCE. 


Rights of injured judgment creditor of insured against insurer rose no higher 
than those of insured against insurer (G. L. c. 175, §Z 112, 113, as amended by 
St. 1923, c. 149, §§ 1, 2; c. 214, § 3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2, INSURANCE. 

If insured fails to co-operate as required by policy, insurer may disclaim lia- 
bility, in which event insured’s judgment creditor could not recover against in- 
surer, except in case of compulsory motor vehicle insurance (G. L. c. 175, §§ 112, 
113, as amended by St. 1923, c. 149, §§ 1, 2; § 113A, as added by St. 1925, c. 346, 
§ 4; c. 214, § 3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 514%.) 

4, INSURANCE. - 

Where automobile insurer learned that insured would be difficult to locate, 
it was bound to do only what reasonably prudent person would do to keep in 
contact with insured who was obligated to co-operate with insurer in defending 
action (G. L. c. 175, §§ 112, 113, as amended by St. 1923, c. 149, §§ 1, 2; c. 214, 
§ 3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. INSURANCE. , 

Evidence held to warrant finding that automobile insurer had done all it was 
bound to do to keep in contact with insured during pendency of action against 
him (G. L. c. 175, §§ 112, 113, as amended by St. 1923, c. 149, §§ 1, 2; c. 214, § 
3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Evidence held to warrant finding that automobile insurer had right to dis- 
claim liability because of insured’s failure to co-operate in defense of action 
against him (G. L. c. 75, §§ 112, 113, as amended by St. 1923, c. 149, §§ 1, 2; c. 
214, § 3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

If insured fails to co-operate without collusion on part of automobile insurer, 
latter may disclaim liability, even though insurer desires and seeks opportunity to 
disclaim (G. L. c. 175, §§ 112, 113, as amended by St. 1923, c. 149, §§ 1, 2; ¢. 
214, § 3 (10), as amended by St. 1923, c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

8. INSURANCE. 

Where automobile insurer in good faith disclaimed liability and withdrew from 
case because of insured’s failure to co-operate in defense of action, judgment 
creditor of insured could not recover against insurer (G. L. c. 175, §§ 112, 113, 
as amended by St. 1923, c. 149, §§ 1, 2; c. 214, § 3 (10), as amended by St. 1923, 
c. 149, § 3). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Superior Court, Suffolk County; Fosdick, Judge. 

Suits by Bella Goldberg and Bella Berman against Preferred Accident In- 
surance Company of New York. From decrees for plaintiffs, defendant appeals. 

Reversed, with directions that cases stand for further hearing. 

B. A. Brickley and S. P. Sears, both of Boston, for appellant. 


. J. Berkwitz, of Boston, for appellees. 
Alt, J. 


On May 24, 1925, the plaintiffs were injured in an accident in which an auto- 


mobile owned and driven by one Costa was in fault. Costa was at that time in- 
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sured against liability for loss or damages on account of bodily injury as the result 
of the ownership, maintenance or use of the automobile. The policy was issued 
by the defendant. The date of issue does not-appear from the record. Actions 
against Costa were brought by the plaintiffs who obtained judgments against 
him. Costa did not satisfy the judgments within thirty days after their entry; and, 
thereupon, the plaintiffs brought these bills in equity against the defendant to 
reach and apply in satisfaction of their judgment debts the obligation of the in- 
surer, the defendant, basing their rights upon G. L. c. 175, §§ 112, 113, as 
amended by St. 1923, c. 149, §§ 1, 2, and G. L. c. 214, § 3 (10), as amended by St. 
1923, c. 149, § 3. 

The defendant answered admitting that such a policy issued by it was out- 
standing and in effect on May 24, 1925; but setting out, further, that it was a 
condition of the policy that Costa should co-operate with and furnish all needful 
and possible assistance to the insurer in connection with any claim which should 
be made or any action which should be brought arising out of his use or main- 
tenance of the automobile, and that Costa had utterly failed in performance of 
the conditions, and, in consequence, that the defendant was relieved of liability 
thereunder. The answer ignored the other allegations of the bill, and left the 
plaintiffs to their proof. 


[1, 2] Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374, and 
later cases following it, see McMahon v. Pearlman, 242 Mass. 367, 370, 136 N. E. 
154, 23 A. L. R. 1467; Lunt v. Aetna Life Ins. Co. of Hartford, 253 Mass. 610, 
149 N. E. 660; Kana v. Fishman, 276 Mass. 206, 210, 211, 176 N. E. 922, compare 
Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 72 
A. L. R. 1443;.Weatherwax v. Royal Indemnity Co., 250 N. Y. 281, 165 N. E. 
293; Gerka v. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 167 N. E. 169; 
Seltzer v. Indemnity Co. of North America, 252 N. Y. 330, 169 N. E. 403, have 
settled that under G. L. c. 175, §§ 112, 113, and G. L. c. 215, § 3 (10), the rights 
of the plaintiffs against the defendant do not rise higher than those of the as- 
sured. If Costa broke the condition of his policy which required that he “when- 
ever requested by the Company * * * shall aid in effecting settlements, secur- 
ing information and evidence, the attendance of witnesses, and in prosecuting 
appeals, and shall at all times render all co-operation and assistance within his 
power,” then the defendant had a right to disclaim liability, and the plaintiffs 
must fail, as Costa would in these circumstances, have failed, to recover against 
the defendant. A different rule applies when the proceeding is based on G. L. «. 
175, § 113A, as added by St. 1925, c. 346, § 4, in case of compulsory motor vehicle 
insurance. See Lundblad v. New Amsterdam Casualty Co., 265 Mass. 158, 163 
N. E. 874; Vance v. Burke, 267 Mass. 394, 166 N. E. 761; Warecki v. United 
States Fidelity & Guaranty Co., 270 Mass. 233, 170 N. E. 49. 

The trial judge found that Costa seasonably informed the defendant of the 
accident, made proper report thereof, turned over such papers as were served 
upon him, and, at least until the cases were put upon the trial list, co-operated in 
all needful ways. Lawyers engaged by the defendant filed appearances for Costa, 
made answers in the actions and filed and attended to interrogatories in them. In 
so doing, they learned that Costa was engaged in violating the federal prohibitory 
liquor laws and was trying to make himself inconspicuous to. the authorities. They 
had difficulty in securing his presence for information and signature in the mat- 
ter of interrogatories. Their experience, the judge found, “was enough to stew 
* * * [the defendant] that it had insured a slippery customer.” “I cannot find 
even that any request was made of him to keep th: defendant informed of his 
wheres abouts or that some address be given or other means of reaching him should 
be devised which would not be likely to be « source of —". to him in his illegal 
— ” The attorneys believed Costa had a defense. See S. - E. Motor Hire 

Corp’n v. New York Indemnity Co., 255 N. Y. 69, 174 N. E. ¢ 


When the cases were nearing trial the defendant engaged ae. Sleeper to try 
them. He began preparation and desired to discuss them with Costa, but, although 
he sent letters to such addresses as he thought might reach him and emp loved an 
investigator to search for him and conduct him to the office, he was unabl to 
secure an interview. The letters were returned unclaimed. They notified Costa 
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of the pendency of the cases and requested his attendance at Mr. Sleeper’s office 
on May 16, 1927, and at court when the cases would be in order for trial on 
May 18, 1927, at 10:00 a. m. Mr. Sleeper secured a continuance from the judge 
in charge of the trial lists until May 31, on the ground of his inability to locate 
Costa; but was assured the cases must then be tried. The investigator made 
search without success. On May 25 letters to six different addresses were sent 
which requested Costa’s presence at Sleeper’s office on May 26 and in court on 
that day. The places of address were all places at whieh the senders had some 
reason to believe or hope Costa might be, and they had no knowledge of any 
others. The request did not reach Costa through any letter. A subpoena was placed 
with the investigator who continued his unsuccessful search. On May 31 the cases 
were reached. Mr. Sleeper had the courtroom and corrider “paged” without find- 
ing Costa. He told the judge he was unable to locate his client after doing all he 
could to find him. The judge stated that the cases were reached and must be 
held. Mr. Sleeper said, if so, he must withdraw appearances for Costa and should 
disclaim liability under the policy. He filed formal withdrawals and later on the 
same day sent to Costa to different addresses notice of withdrawal and disclaimer 
of liability. The defendant authorized his conduct. None of the letters was re- 
ceived by Costa. On June 1, as a result of a telephone message, one of the at- 
torneys whose appearance had been withdrawn went to the federal courtroom and 
there saw Costa, a defendant in a case for violation of the liquor laws. He told 
Costa what had taken place and advised him to have a personal attorney attend 


On May 31 counsel for plaintiffs secured continuances of the cases after the 
withdrawals. No motion under Common Law Rule 24 of the Superior Court 
(1923) for continuance owing to absence of a witness with affidavit of the 
testimony expected was made. The cases were again marked for trial, and, on 
June 2, 1930, Costa was defaulted. On June 6, 1930, damages were assessed in 
each case. Nothing was done by the defendant in the cases after the disclaimer 
of May 31, 1927. The judge found that Costa had not written notice of with- 
drawal and disclaimer but had oral notice on June 1, 1927; that while “in fact 


I do not find 


that in doing so he intended to conceal his whereabouts from the defendant or 


* * acquired 


knowledge of actions on the part of the assured which would make it seem 
likely to an average person that the assured would be more than the average 
difficult to locate, it had the duty of doing all that was reasonably possible under 
the circumstances to keep itself informed of means by which its requests for 
help could be brought home to the assured.” He stated: “I do not find that it did 


[3-6] We have considered the evidence, duly reported by the stenographer, and 
are unable to say that the findings of fact of the trial judge are plainly wrong. 
His findings must stand. We think, however, that his ruling of law is erroneous. 
In our opinion the defendant was bound to do only what a reasonably prudent 
person would do to keep in contact with the insured; and that, in following his 
ruling, the judge did not consider and decide the proper question of fact. We 
think it could be found that the defendan: did all that it was bound to do and 
that it had a right to disclaim liability. There was basis for inference that in some 
way, although all but one of the letters were not accepted and not delivered, 
Costa, or some one for him, knew of their existence, and should have inferred 


_ The attorney who was to try the case was justified in feeling that an inter- 
view with Costa was indispensable to proper preparation for trial, and that his 
Presence and assistance in court at the trial were essential to the defense. A re- 
fusal on Costa’s part, due to personal reasons not material to the defense of these 
cases, would constitute lack of co-operation. Coleman v. New Amsterdam Casualty 


_It has been decided that an insurance company which has entered upon a 
defense and continued in the case after breach of a condition for co-operation is 
hot at liberty to set up the breach as a defense to proceedings by an injured per- 
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son to enforce the liability. Daly v. Employers’ Liability Assurance Corp., 269 
Mass. 1, and cases cited at page 5, 168 N. E. 111, 72 A. L. R. 1436. Compare Lunt 
v. Aetna Life Ins. Co., 261 Mass. 469, 159 N. E. 461; Gerka v. Fidelity & Cas- 
ualty Co. of New York, 251 N. Y. 51, 167 N. E. 169. See S. E. Motor Hire Corp’n 
v. New York Indemnity Co., 255 N. Y. 69, 174 N. E. 65; Kana v. Fishman, 276 
Mass. 206, 176 N. E. 922. 

Here, however, the attorneys of the insurance company withdrew from the 
cases when the failure to co-operate as they viewed it, was complete, and the 
company immediately disclaimed. Daly v. Employers’ Liability Assurance Corp, 
269 Mass. 1, 168 N. E. 111, 72 A. L. R. 1436, is not controlling. There the insurer 
did not withdraw until after a verdict had been rendered. It took chances which 
this defendant did not. See, also, Lunt v. Aetna Life Ins. Co., 261 Mass, 469, 159 
N. E. 461. 

[7] Even if it be believed that the defendant desired and sought for oppor- 
tunity to disclaim, that would not defeat disclaimer if the assured failed to co- 
operate without collusion on the insurer’s part. There is no finding of collusion 
here. 

In view of the decisions holding the insurer to liability although a breach of 
the condition has occurred, the insurer is placed in a position in which it must 
separate itself from the defense decisively and completely if it desires to insist 
upon its right to disclaim upon breach of the condition. A motion for continuance 
might prejudice its position, if made after actual breach when the right to disclaim 
liability was openly asserted. Any action on the part of the insurer in behalf of 
the assured taken after the withdrawal and disclaimer in open court would expose 
it to a claim of waiver. There is nothing here to justify finding that Costa sought 
to purge his default but was denied unreasonably. See Weatherwax y. Royal In- 
demnity Co., 250 N. Y. 281, 165 N. E. 293. 

[8] We are unable to find that the action of the defendant or its attorneys 
was collusive or taken in bad faith. The decrees for the plaintiffs are based upon 
an incorrect ruling of law, and, in substance, require actual knowledge by the 
assured of the demand for co-operation although what could be found to be all 
reasonable means of informing him have been used. Since the rights of the plain- 
tiffs rise no higher than those of the assured, and it could have been found that 
the assured had lost his rights under the policy, we think the decrees should be 
reversed and the cases stand for further hearing. 

Ordered accordingly. 


Cc. & J. COMMERCIAL DRIVEWAY, Inc., v. FIDELITY & GUARANTY 
FIRE CORPORATION. No. 149. 
Supreme Court of Michigan. June 6, 1932. 
242 Northwestern Reporter 789. 


1. INSURANCE. 

Damage to automobile transported on truck by contact with overhanging plank 
on bridge held covered by policy insuring truck against accidental collision with 
automobile, vehicle, or object. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. INSURANCE. 

Court, in construing doubtful provision of policy, must adopt construction 
favorable to insured and consistent with purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Ingham County; Leland W. Carr, Judge. 

Action by C. & J. Commercial Driveway, Inc., against the Fidelity & Guaranty 
Fire Corporation. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Smith, Searl & Strawhecker, of Grand Rapids, for appellant. : 

Shields, Silsbee, Ballard & Jennings, of Lansing (Harris E. Thomas, ot 
Lansing, of counsel), for appellee. 

McDonatp, J. 

This is an action on an insurance policy to recover loss from injury to am 
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automobile while it was being transported on a truck from Lansing, Mich., to 
Nashville, Tenn. 

The truck was one of a number rented by the plaintiff for that purpose. It 
was loaded in the usual way with the front end of the forward automobile 
elevated above and at the rear of the cab. While the truck was passing over an 
old-fashioned, wooden, covered bridge near Bardstown, Ky., the front end of the 
forward automobile came in contact with an overhanging plank and was damaged. 
When requested to make good the loss, the defendant company denied liability on 
the ground that it was not covered by the policy. Hence this suit. 

The issue involved the construction of a clause in the policy relative to an 
“accidental collision of the truck with any other automobile, vehicle or object.” 
The truck proper did not come in contact with the bridge, but the plaintiff con- 
tended that a collision between the load on the truck and the bridge was a col- 
lision with the truck within the meaning of the policy. The defendant contended 
that by the clear and plainly expressed language of the policy its liability was 
limited to a collision of the truck itself with some other object. The trial court 
accepted the plaintiff’s construction and entered a judgment in its favor for the 
full amount of the loss. The defendant has appealed. 

On the face of the policy it is stated: 

“Property Insured. 

“All lawful goods and merchandise consisting principally of automobiles, the 
property of the assured, or of others for which the assured may be legally liable 
as carriers, while loaded for shipment on and/or in ordinary course of transit in 
or on the following described automobile trucks owned and operated by the as- 
sured within the limits of the United States and Canada. 

“This insurance covers from the time the merchandise is loaded in or on such 
motortruck or trucks until unloaded therefrom.” 

“Endorsement 

“It is hereby understood and agreed that this policy is hereby extended to 
cover against loss by theft of an entire car, but under no circumstances shall this 
policy be construed to cover pilferage. 

“This policy also covers all loss or damage through loading and unloading.” 

On the back of the policy in fair type is printed the following: 

“This Policy Insures 
“Loss or damage caused by 

“(A) Fire and lightning, including self 

“(B) Flood. 

“(C) Cyclone, tornado, earthquake, and explosion. 

“(D) Accidental collision of the truck with any other automobile, vehicle or 
object (excluding any loss or damage caused by coming in contact with any por- 
tion of the road bed or by striking rails or ties of streets, steam or electric rail- 
road, or any loss or damage caused by coming in contact with any stationary 
object in backing for loading or unloading purposes). 

“(E) Overturning of truck and collapse of bridges. 

“(F) Stranding, sinking, fire or collision, including general average or salvage 
charges, when being transported on or in said trucks while on any regular ferry.” 

( As we pointed out in our statement of facts, this controversy arises over 
an interpretation of the language of subdivision (D): “Accidental collision of the 
truck with any other automobile, vehicle or object.” 

_. The defendant insists that this language cannot be construed to extend lia- 
bility to a collision of the load on the truck with an object; that there is no 
ambiguity in the language used; that there can be no construction contrary to its 
plain meaning which limits liability to a collision with the truck itself. 

_ Standing by themselves the words are plain enough, but they must be con- 
sidered in connection with all of the other language of the policy in order that it 
may be ascertained what meaning the parties mutually intended to give them 
which would be consistent with the object and purpose of the insurance. 

“A policy should be given effect according to the sense in which the parties 
mutually understood it when it was made. * * * Such mutual intention is to 


ignition of the conveyance. 
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be deduced, if possible, from the language of the contract alone.” Richards’ 
Insurance Law, § 209. 

When considered in its entirety, it will be noted that on its face the policy 
insures the automobiles on the hazards of the road while they are in transit. It is 
doubtful whether the so-called exceptions in the subdivisions under the head, “This 
Policy Insures,” are enlargements or limitations on the liability shown on the face 
of the policy. The first three regarding damage by fire and lightning, flood, 
cyclone, etc., are clearly enlargements. Whether subdivision (D) relative to col- 
lision of the truck is a limitation presents a closer question. The truck did not 
belong to the plaintiff and was not insured. Whether it was intended to limit hia- 
bility to damage done by collision admits of much doubt. In Importers’ & Ex- 
porters’ Insurance Co. v. Jones, 166 Ark. 370, 266 S. W. 286, 287, the body of the 
policy provided insurance for direct loss while the automobile was in transporta- 
tion. On the back the following peril was insured against: “While being trans- 
ported in any conveyance by land or water, the stranding, sinking, collision, burn- 
ing, or derailment of such conveyance” etc. 

As to the effect of this clause on the insurance provided in the body of the 
policy, the court said: “It was manifestly their intention, by the language used, 
to cover all conceivable losses to the automobile while it was being transported, 
and they used the terms ‘sinking, collision, stranding, burning, and derailment’ as 
an enumeration of the methods by which such loss or damage might occur. When 
the subject-matter of the insurance and the language of the policy as a whole 
is considered, it certainly cannot be said that it was the intention of the company 
to limit its liability to the appellee for a loss or damage caused only by the sink- 
ing, collision, stranding, burning, and derailment of the conveyance in which the 
car was being transported, rather than the ‘sinking,’ etc., were words of enumera- 
tion or description of the manner of loss of the car rather than a limitation of the 
liability to the-manner of the destruction of the vehicle or means of transporta- 
tion. Such we believe to be the plain common sense meaning of the contract.” 

This holding of the Arkansas Supreme Court is not in harmony with a few 
decisions in other jurisdictions found in 42 C. J. page 812, but the fact that there 
is a conflict of opinion shows at least that language like that we are here con- 
sidering is of doubtful meaning and requires construction. 

[2] In construing it, we must adopt that construction which is most favorable 
to the insured and most consistent with the purpose for which the policy was 
issued, This leads to the conclusion that the clause in the policy relative to “acci- 
dental collision of the truck with any other automobile, vehicle or object” fairly 
includes and should be construed to include collision of an automobile on the 
truck with any other object such as an overhanging plank in the bridge. 

In this view of the policy, the plaintiff is entitled to the full amount of its 
loss. 

The judgment is affirmed, with costs to the plaintiff. 

Clark, C. J., and Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 


CAMDEN FIRE INSURANCE ASSOCIATION vy. R. L. McNAIR. No. 29968. 
Supreme Court of Mississippi, Division A. April 18, 1932. 
140 Southern Reporter 874. 
INSURANCE. 


Misrepresentation as to cost of automobile held breach of warranties voiding 
policy. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

Appeal from Circuit Court, Lamar County; J. Q. Langston, Judge. 

“Not to be officially reported.” 

R. L. Genin, of Bay St. Louis, for appellant. 

E. F. Coleman, of Purvis, for appellee. 

McGowen, J. 

R. L. McNair, the appellee, sued the Camden Fire Insurance Association on 
a policy of insurance against loss by fire of his automobile, and recovered a 
judgment in the lower court, from which judgment the insurance association pro- 
secutes this appeal. 
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The main issue in the case in the court below was whether or not there was 
a breach of warranty as to the actual cost to the appellee of the automobile. 

The application for insurance made by the assured, the appellee, was a part of 
the contract of insurance, and his answers to the questions therein propounded 
were made as warranties, and the contract provided that breach of the warranty 
would render it void. In these answers, he stated that the cost to him of the 
insured automobile was $850. On his direct examination he swore that the insured 
car cost him $850, but, on cross-examination, it was clearly shown that he traded 
in a Chevrolet car which cost him $695, and received in exchange therefor $50 
cash and the insured car. The insured car was offered to him for $300 cash. 

On this state of facts, the car really cost him $300. He recovered a judgment 
for $500. 

Viewing the facts most favorably for the appellee, under the evidence in this 
case, we think he could not have paid more than $695 for the car. The parties 
agreed that this warranty should be material, and that the car did not cost the 
appellee the amount he represented it as costing when he applied for the insur- 
ance. He is bound by his contract. Co-operative Life Ass’n v. LeFlore, 53 Miss. 12, 
and Springfield Fire & Marine Ins. Co. v. C. L. Nix (Miss.) 138 So. 598. 

Reversed, and judgment here for appellant. 


McLEARY v. MARYLAND CASUALTY CO. No. 95. 
Court of Errors and Appeals of New Jersey. May 16, 1932. 
160 Atlantic Reporter 546. 
INSURANCE. 

Although, under law existing at time of issuance of liability policy, invitee 
holding unsatisfied judgment against bailee of automobile could have recovered 
from bailor’s insurer, where accident did -not occur until after renewal of policy, 
subsequent to adoption of new statute, invitee could not recover from such insurer 
(P. L. 1926, p. 421; Comp. St. Supp. § 135—108). 

Invitee could not recover from bailor’s insurer on policy issued under 

P. L. 1926, p. 421, for, although the renewals were not by issuance of 

new policy, but by certificate certifying that the old policy should be ex- 

tended in full force and effect for one year, the terms of Comp. St. Supp. 

§ 135—108 became a part of the policy on its renewal, and, since the 

accident did not occur until after that date, the invitee’s rights were 

governed thereby. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Appeal from Circuit Court, Essex County. 

\ction by George McLeary against the Maryland Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

On appeal from a judgment of the Essex County Circuit Court entered upon 
order of Judge Dungan, who filed the following opinion. 

The plaintiff in this case was an invitee of one William Z. Helm, who was 
the renter and bailee of a U-Drive automobile, let to him by the U-Drive-It Com- 
pany, Incorporated, of Newark, N. J., which prior to that time had obtained from 
the Maryland Casualty Company of Baltimore, the defendant herein, its policy No. 
X-20243, insuring the said U-Drive-It Company, Incorporated, against loss from 
the liability imposed by law upon the said U-Drive-It Company, Incorporated, for 
damage on account of bodily injury or death suffered by any person or persons, 
as the result of an accident occurring by reason of the negligent maintenance, use, 
or operation of such motor vehicle upon the public highways of this state, in 
accordance with the statute in which case made and provided, and entitled “An 
Act concerning motor vehicles bailed, rented or leased, without a driver, to be 
operated by the bailee or lessee, his agent or servant, for purposes other than the 
transportation of passengers for hire, and their operation upon public highways,” 
which act was approved March 29, 1926 (P. L. p. 421), and which took effect 
immediately—which policy was issued by the Maryland Casualty Company of 
Baltimore to the U-Drive-It Company, Incorporated, under date of May 1, 1928, 
lor one year. 
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Thereafter, said policy was renewed for one year, under date of May 1, 1929, 
and again renewed under date of May 1, 1930, for another year. The renewals 
were not by the issuance of new policies, but were renewal certificates certifying 
that the policy should be extended in full force and effect one year from the ex- 
piration date of such policy or prior certificate. 

On the 2d day of September, 1930, after the second renewal certificate had 
been issued, and while it was still in force, the U-Drive-It Company, Incorporated, 
rented to the said William Z. Helm, one of its U-Drive automobiles, and the said 
Helm invited the plaintiff, George McLeary, to become a passenger in said auto- 
mobile; and, while the automobile was being operated by the said Helm, an 
accident occurred, and the said George McLeary, the plaintiff herein, was injured. 

Thereupon suit was brought by the said George McLeary in the Second 
District Court of the city of Newark, and judgment therein was recovered by him 
against the said William Z. Helm. The said judgment not being paid by the said 
William Z. Helm, this suit is brought in this court and submitted upon an agreed 
state of facts, for judgment without pleadings, by virtue of the provisions of 
section 22 of chapter 231, P. L. 1912, p. 381 (Comp. St. Supp. § 163—298). 

I: is admitted by the attorneys that the state of the law on this subject, as it 
existed at the time of the issuance of his policy, would have permitted a recovery 
in this suit by McLeary, the plaintiff in this case; but that, under the provisions 
of the statute of 1930, chapter 90, p. 326 (Comp. St. Supp. § 135—108), there 
would be no right of recovery in the plaintiff; but the plaintiff insists that because, 
at the time this policy of insurance was issued, the plaintiff might have recovered 
under it, and because no new policy was written, the defendant is bound, under 
the terms of the policy, to indemnify this plaintiff upon the failure of Helm to 
satisfy this judgment. 

The court is not called upon at this time to determine the question of whether 
or not, if this accident had occurred subsequent to the adoption of the 1930 
statute, and before the expiration of the policy of insurance, on May 1, 1930, the 
provisions of the 1930 statute, which by its terms would prevent the plaintiff from 
recovering, would be ineffective as impairing the obligation of contracts, because 
this accident did not occur until after the adoption of that statute, and after the 
second renewal of the policy. 

When the policy was renewed on May 1, 1930, it must have been made under 
the terms of the 1930 statute, which was approved April 14, 1930; and, even though 
nothing had been said in the statute as to the effect upon the policy under those 
conditions, I think it would have been necessary for me to hold that the terms 
of the 1930 statute must be read into this policy upon its renewal on May Ist. 
However, the statute contains this provision: “The provisions of this act, so far 
as may be requisite, shall be read into and deemed to form a part of any such 
policy.” The undoubted effect of this provision of the statute was to make the 
1930 statute a part of the policy, upon its renewal on May Ist, and, since the acci- 
dent did not occur until after that date, the plaintiff is not entitled to recover. 

The result of these views is that judgment will be given in favor of the 
defendant. 

Kuvin & Grand, of Newark, for appellant. 

Chester W. Rothfuss, of Newark, for respondent. 

Per Curiam. 

The judgment under review will be affirmed for the reasons expressed in the 
opinion delivered in the court below by Judge Dungan. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 


Lloyd, Case, Bodine, and Donges, and Judges Van Buskirk, Kays, Hetfield, Dear, 
Wells, and Kerney. 


For reversal: None. 





Auto. | Werner v. Commonwealth Casualty Co. 


WERNER et al. v. COMMONWEALTH CASUALTY CO. No. 90. 
Court of Errors and Appeals of New Jersey. May 16, 1932. 
160 Atlantic Reporter 547. 
1. INSURANCE. 
Mailing notice of cancellation by registered mail with request for return 
receipt held insufficient to effect cancellation, in absence of delivery. 

Policy provided for cancellation by either party, and, in case of can- 
cellation by company, that notice of cancellation in writing mailed to or 
delivered at address of assured as given therein should be sufficient, re- 
quiring mailing of notice in such form as would be reasonably expected 
to effectively reach place designated and thereby come to notice of as- 
sured, rather than by directing it to an individual living at certain address 
in manner requiring a personal receipt, and thereby preventing delivery, 
unless that person were available and receipt personally given. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


2, APPEAL AND ERROR. 
Point not raised in lower court and expressly waived is not available on appeal. 


(For other cases, see Appeal and Error, Dec. Dig. § 169.) 


Appeal from Supreme Court. 

Action by May Werner and husband against the Commonwealth Casualty 
Company. Judgment for plaintiffs (156 A. 116, 9 N. J. Misc. R. 963), and defend- 
ant appeals. 

Affirmed. 

Morrison, Lloyd & Morrison, of Hackensack (Francis V. D. Lloyd, of 
Hackensack, of counsel), for appellant. 

Breslin & Breslin, of Lyndhurst (John J. Breslin, Jr., of Lyndhurst, of 
counsel), for respondents. 


Lioyp, J. 


While two questions are sought to be presented to this record, there is but 
one available to the appellant, and that is whether the insurance company’s 
policy was canceled in the manner specified in the policy itself. 

The action was by the Werners to recover from the casualty company the 
amount of a judgment which they had recovered for injuries received at the 
hands of the assured, Joseph Bongiorno, and the company’s answer was that at 
the time of the accident the insurance policy had been canceled. It is the sufficiency 
of the proof to estabish cancellation that was before the trial court and is 
presented here. 

The policy contained this provision respecting cancellation: “This policy may 
he cancelled at any time by either of the parties upon written notice to the other 
party, stating when thereafter cancellation shall be effective and the date of 
cancellation shall then be the end of the policy period. If canceled. by the 
assured, the company shall receive or retain the short rate premium calculated 
according to the table of short rates printed hereon. If cancelled by the company, 
the company shall be entitled to the carned premium pro rata. Notice of 
cancellation in writing mailed to or delivered at the address of the assured as 
given herein, shall be a sufficient notice, and the check of the company, or of its 
duly authorized agents, similarly mailed or delivered, shall be a sufficient tender 
of any unearned premium.” 

The company sent a notice of cancellation by registered letter requiring the 
personal receipt of the assured to 102 Sherman avenue, Clifton, the address 
specified in the policy. The letter was never delivered, but was returned unopened 
to the insurance company by the postal authorities with the post office indorse- 
ment, “Returned to the writer unclaimed from Clifton, N. J.” 

Judge Caffrey, hearing the case without a jury, determined that this was not 
sufficient to effect a cancellation of the policy as required by its terms. The 
Insurance company appeals, and contends that this was an erroneous construction 
of the cancellation provision of the policy, and cites the opinion of the Supreme 


Court in the case of Raiken v. Commercial Casualty Co. (1926) 135 A. 479, 480. 
[1] It seems to us that the notice of cancellation must be “mailed to” (using 
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the words of the policy), if mailed at all, in such form of mailing as would 
be reasonably expected to effectively reach the place designated by the policy and 
thereby come to the notice of the assured. The purpose of the particular provision 
specifying how notice should be given is of course to protect the company against 
changes of residence of the assured whica it could not be expected to follow, 
while at the same time affording reasonable protection to the assured through 
the mail forwarding custom of the postal authorities. If mailed in the ordinary 
unregistered letter, the notice would be delivered at the address named or for- 
warded and thus reach the assured. If directed, however, to an individual living 
at such address in a manner requiring a personal receipt, it is obvious it could 
not be delivered unless that person were available and the receipt personally 
given. It seems to us that mailing a letter to an address by a method that might 
(and assumably did in this case) prevent its reaching the person addressed is 
not a fair compliance with the requirement of the policy. The company’s own 
action in placing the limitation might well preclude actual receipt of the notice 
which normally would follow an unconditional delivery at the place designated. 
In attempting to procure the personal receipt of the assured for its own evidential 
purposes, it overreached itself and defeated the very object of the provision of 
the policy—reasonably certain notice to the assured and relief of the company 
frcm following his changes of residence. 

The case cited is not authority on the point here involved, for the substantial 
reason that the question was not raised in that case; the form of notice or the 
manner of sending were not involved, the decision resting on entirely different 
grounds. 

We are not impressed with the contention of the respondent that upon return 
of the letter undelivered and unopened the company was for that reason obliged 
to give a further notice. If the method of mailing complied with the require- 
ments of the policy, the company had done all that it was required to do, but, 
as we have held that the notice was not in compliance with the terms of the 
policy, the question does not arise. 

[2] The point urged by the respondent to support the judgment that the 
premium was not returned is not available on this review. It was not raised in 
the court below, and was expressly waived as appears from the statement of 
counsel for the appellant in the following colloquy: 

“The Court: It is admitted the premium was paid. 

“Mr. Lloyd: But, if the court please, if they are going to raise the question 
of the return of the premium— 

“Mr. Breslin: We are not raising that. We say that there was a policy of 
insurance issued, and the sole issue in this case is whether or not it was 
effectively cancelled.” 

We think the trial judge rightly construed the policy, and that what was done 
by the insurance company did not effect its cancellation. 

The judgment is affirmed, with costs. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Campbell, 
Lloyd, Case, Bodine, and Donges, and Judges Van Buskirk, Kays, Hetfield, Dear, 
Wells, and Kerney. 

For reversal: None. 





Cas. | Levinson v. Fidelity & Casualty Co. 


CASUALTY 


LEVINSON et al. v. FIDELITY & CASUALTY CO. 
OF NEW YORK. No. 20991. 
Supreme Court of Illinois. April 23, 1932. 
Rehearing Denied June 8, 1932. 
181 Northeastern Reporter 321. 
1, INSURANCE. 
Robbery insurance contract will be liberally construed in insured’s favor. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Whether insurer waived proof of loss in strict compliance with terms of 
robbery policy weld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 
In action on robbery policy, whether there had been robbery seld for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 

11. INSURANCE. 

In action on robbery policy, instruction on insurer’s investigation of loss as 
waiver of formal proof of loss held misleading. 

The instruction given was in substance that, if insurance company 
investigates loss of its own account, and so conducts itself with relation 
thereto as to show satisfaction with knowledge thus obtained or to in- 
duce reasonable belief in insured that it is so satisfied, and does not de- 
sire affirmative formal notice or proofs, it will amount to waiver of such 
formalities. The instruction was misleading, because giving impression 
that mere investigation amounted to waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Error to Third Branch Appellate Court, First District, on Appeal from Mu- 
nicipal Court of Chicago; John J. Rooney, Judge. 

Action by Joseph Levinson and others against the Fidelity & Casualty Com- 
pany of New York. Judgment for plaintiffs, and defendant brings error. 

Reversed and remanded. 

Winston, Strawn & Shaw and H. L. Howard, all of Chicago (Edward W. 
Everett and George T. Evans, both of Chicago, of counsel), for plaintiff in 
error 

Cassels, Potter & Bentley, of Chicago (Ralph F. Potter, Kenneth B. Haw- 
kins, and George C. Bunge, all of Chicago, of counsel), for defendants in error. 

Stone, C. J. 

This is a suit on an indemnity policy issued by plaintiff in error indemnify- 
ing defendants in error against robbery. The case was tried in the municipal 
court of Chicago, where defendants in error, who conduct a loan bank or pawn- 
shop, recovered judgment in the sum of $18,791.60. The Appellate Court affirmed 
this judgment, and the cause is here on writ of certiorari. 

The action is based on an asserted robbery of defendants in error’s pawn- 
shop. The defense is that the robbery was not genuine but simulated, that no 
proof of loss was made as required by the policy, and that defendants in error 
did not keep their books and accounts in such a manner that the loss could be 
accurately determined therefrom, as they were required by the policy to do. 
Defendants in error by the second count of their statement of claim allege waiver 
of the provisions of the policy requiring proof of loss within sixty days, but, not- 
withstanding this condition of the pleading, the trial court admitted much evi- 
dence offered by defendants in error on the theory that it tended to show com- 
pliance with the provisions of the policy as to proof of loss, but at the close of 
defendants in error’s evidence the trial court struck out all that evidence, and 
no cross-error on this ruling is assigned. Plaintiff in error, however, complains 
here that the admission of this evidence brought confusion into the record 
which was prejudicial to plaintiff in error, and that the error in admitting such 
evidence was not cured by later striking it from the record. It is also argued 
here that the trial court should have sustained plaintiff in error’s motion, at the 
close of all the evidence, to instruct the jury to return a verdict for it. Error is 
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also assigned here on the rulings of the court as to the admission of testimony 
and instructions given and refused and on prejudicial conduct of counsel for de- 
fendants in error. 

The undisputed facts are that defendants in error owned and operated a 
pawnshop in the city of Chicago. About sixty feet back from the entrance to 
the room occupied by them a space was partitioned off as an office, in which were 
kept two safes, a cash register, and certain office furniture. When the place 
was closed, the jewelry stock was placed in one safe and property held on pledge 
in the other. The main room also contained clothing, trunks, and other mer- 
chandise. On the morning of the alleged robbery, defendant in error Joseph 
Levinson entered the store between 8:30 and 8:50 and locked the door after him, 
Shortly thereafter one William E. Cornes sought admission, but was told by 
Levinson that the place would not be open until 9 o’clock. About 8:50 one Peter 
Spiegel, a clerk employed by defendants in error, was admitted by Levinson, 
who locked the door after him. Spiegel began sweeping the floor while Levinson 
was engaged in getting the jewelry stock out of the safe and arranging it for 
display. Within a few minutes after admitting the clerk, a strange man came to 
the door, and at Levinson’s direction Spiegel admitted him and locked the door 
after him. It also appears that one Earl G. Lewis came to the door seeking ad- 
mission, and found Cornes waiting to be admitted. Finding the door locked, he 
looked through the glass, but saw no one in the room. Police officer Delacker 
passed the door while these two men were waiting to be admitted, and also looked 
into the building, but saw no one. About 9:10 a. m. this police officer again 
passed the loan bank, and saw Lewis and Cornes still standing out in front. The 
door of the pawnshop was then found unlocked, and the three men entered. The 
officer called and received a response from the toilet room, which was adjacent 
to the office. Entering the toilet room, they found Levinson and Spiegel bound 
with ropes. They were released. The examination of the room showed a num- 
ber of cards on which jewelry had been fastened strewn about the floor. Officer 
Kerwin, who also was with Delacker, called the police station, and the squad ar- 
rived and took all present to the police station, where statements were made to 
the officers. Levinson and Spiegel testified in the trial that, after this strange 
man was admitted, he asked Spiegel to see a suit of clothes, and Spiegel called 
to Levinson, who left the trays of jewelry and went to the clothing rack, and 
that the stranger then produced a revolver and ordered Levinson and Spiegel 
into the toilet room, commanded them to lie down on the floor and tied their 
hands and feet, telling them to lie quietly. 

Lewis’ testimony was taken by deposition, in which he stated that, while he 
and Cornes were standing near the front door, a man weighing about 200 pounds, 
wearing a light, loose-fitting overcoat and shell-rimmed glasses, came out of the 
pawnshop and went down the street; that he passed so close to the witness that 
he almost brushed against him; that he had one hand in his pocket and that he 
carried nothing in his other hand. 


Clement J. Stott, representing plaintiff in error, went to the pawnshop on 
that day to check the loss. About 1 o’clock he and defendant in error Harry 
Levinson began checking the stock book and pledge book to determine the miss- 
ing articles which belonged to the stock kept by defendants in error, and pledges. 
This checking work was kept up until 8 p. m. on that day, all of the following 
day, and for about two hours on the third day. The check, as shown by these 
books, indicated that 375 articles, consisting of diamonds, rings, scarfpins, and 
diamond emblems, were missing. Stott also questioned Spiegel and Joseph Le- 
vinson as to what happened, and wrote out a statement, which each of them 
signed. A day or two after the robbery, Joseph Levinson and Spiegel were called 
to the office of William F. McNamara, claim attorney for plaintiff in error, and 
were again examined separately. McNamara dictated a statement, which Levin- 
son and Spiegel signed. These statements were sworn to before Stott as notary 
public, and were forwarded by McNamara, together with the list of missing ar- 
ticles, to the home office of plaintiff in error. Harry Levinson testified that Stott 
expressed himself well satisfied with the manner in which defendants in error 
kept their books and records, and that McNamara informed them that he was 
going to send the statement in to New York, and that defendants in error would 
hear from them later on. He testified also that he later called McNamara over 
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the telephone and inquired whether payment on the policy had been received, 
to which McNamara replied that it had not been received, but not to worry about 
it, that it might be out any day, and that he would let the witness know when 
the check came in. McNamara and Stott denied having made the statements 
testified to by Levinson. McNamara testified that he told Levinson it would 
be necessary for them to make further proof, if they had it, in order to come 
under the policy, but that he did not furnish them with any forms of proof of 
loss. Stott also testified that he told Joseph Levinson that, if they had any 
further proof, they should furnish it in order to come under the policy; that he 
did not say anything to them about reporting the loss on forms of proof of 
loss furnished by the company, and that he did not furnish them with any forms 
on which proof of loss was to be made. The policy provided that affirmative 
proof of loss or damage under oath, on forms to be provided by the company, 
must be furnished to the insurer within sixty days of the date of the discovery 
of the loss. The policy also provided that such proof shall contain a complete 
inventory of all the property stolen or damaged, together with its cost, and that 
a statement describing the damage done, the interest of the insured in the 
property, reasonable evidence of the commission of the robbery, and a descrip- 
tion of other similar insurance, if any, on the property insured. 

Plaintiff in error urges that the trial court should have directed a verdict 
because of the failure of defendants in error to prove that they filed a proof of 
loss as required by the policy, and for the further reason that there was no 
evidence of waiver on the part of the insurer of the requirements concerning 
proof of loss. 

[1] A contract of insurance will be liberally construed in favor of the insured, 
so as not to defeat, without necessity therefor, his claim to indemnity. Healey 
v. Mutual Accident Ass’n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. 
Rep. 637. The basis for this rule is that, the conditions of the insurance policy 
having been prepared and presented by the insurer in the language which it 
chose for the purpose of expressing its obligations and limiting its liabilities, it 
is but just that the construction of uncertain and ambiguous language should be 
liberally in favor of the insured. Forest City Ins. Co. v. Hardesty, 182 Ill. 39, 55 
N. E. 139, 74 Am. St. Rep. 161; Commercial Ins. Co. v. Robinson, 64 Ill. 265, 16 
Am. Rep. 557. No proofs of loss on forms furnished by plaintiff in error were 
made by defendants in error as required by the policy, and defendants in error’s 
right of recovery, if any they have, must therefore depend, in part, on the ground 
stated in the second count of the statement of claim—that is, that proof of loss 
was waived. : 

[2] It is undisputed that on the day of the loss the defendants in error noti- 
fied plaintiff in error, through its agents in Chicago, of the loss. It sent no form 
for proof of loss to them, but the agents of plaintiff in error went to the pawn- 
shop to investigate, and did investigate, the loss by examining the books and 
checking as to missing articles. Thereafter they (plaintiff in error’s agents) 
made up forms of statements covering the loss, which were sworn to by de- 
fendants in error and mailed to the plaintiff in error. Those facts were evidence 
tending to support the claim of defendants in error that plaintiff in error waived 
proof of loss in strict compliance with the terms of the policy. Defendants in 
error testified that plaintiff in error’s agents told them that no further proof 
would be necessary. While this is denied, an issue of fact was thereby raised 
for consideration by the jury. It is argued that neither Stott nor McNamara 
had any authority to waive the filing of a proof of loss, but the question here 
as to waiver is whether the company, by its acts in receiving the statements of 
investigation through its agents, and sworn statements by defendants in error in 
relation thereto, and its failure to send blank proofs of loss after receiving 
notice of loss through such agents, waived formal proof of loss. There is suf- 
ficient evidence in the record to justify the court in submitting that issue to 
the jury, and it was not error to refuse to withdraw it through a peremptory 
instruction. Fray v. National Fire Ins. Co., 341 Ill. 431, 173 N. E. 479. 


[*] Counsel for plaintiff in error argue that the judgment of the Appellate 
and municipal courts should be reversed because the verdict of the jury, based on 
documentary and oral evidence, does not support the judgment; that, under the 
tule that the party offering documentary evidence is bound by the statements 
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made therein, defendants in error’s own evidence discloses that they do not have 
a cause of action. Regardless of the effect of documentary evidence and the 
statements made by defendants in error, there was a question of fact whether 
there had been a robbery. That question was one proper to be determined by 
the jury. 

[4, 5] Counsel for plaintiff in error also argue that it was error to admit in 
evidence a certain written statement made by Earl G. Lewis, who in his deposition 
stated that he stood in the doorway of the pawnshop when the supposed robber 
walked out. It appears that Lewis had signed such a statement. Plaintiff in 
error, about a month before trial, gave notice of taking, and did take, Lewis’ 
deposition. Lewis was then suffering from tuberculosis, and died before the 
trial. In his deposition he testified as we have indicated. On cross-examination 
during his testimony on deposition defendants in error’s counsel presented to 
him a paper which he identified as having been signed by him, and it was 
marked for identification. Counsel for plaintiff in error requested that he be 
permitted to examine the paper so that he might examine Lewis on redirect, but 
such request was refused on the ground that defendants in error’s counsel was 
not offering it in evidence. It appears from the deposition that counsel for 
plaintiff in error stated that he desired to examine the witness concerning the 
paper on redirect, and would object to introduction of it on the trial of the 
case or the use of it in any way, unless it was then produced so that he could 
use it on redirect examination of Lewis. The paper identified by Lewis was not 
attached to the deposition, but at the trial it was, over the objection of plaintiff 
in error, offered and received in evidence on the unsworn statement of the re- 
porter who reported the deposition that the paper was the one identified by Lewis 
during the taking of the deposition. This written statement should not have 
been admitted. Section 30 of the Evidence Act (Smith-Hurd Rey. St. 1931, ¢. 
51, § 30) requires that all exhibits produced before the commissioner or the 
person authorized to take the deposition, “or which shall be proved or referred 
to by any witness * * * shall be inclosed, sealed up, and directed to the clerk 
of the court in which the action shall be pending, with the names of the parties 
litigant indorsed thereon.” This is a plain, unambiguous requirement of the 
statute. The statement identified by Lewis was not attached to the deposition or 
sealed up with it, and was for that reason incompetent. It was incompetent and 
its admission highly prejudicial, for the further reason that it tended to qualify 
his statement made in the deposition. If defendants in error’s counsel intended to 
use it in evidence, it was the right of plaintiff in error’s counsel to interrogate 
the deponent concerning it. In this case, where the witness died prior to the 
trial and further examination of him became impossible, the admission in 
evidence of this statement was grossly prejudicial. Neither the witness whose 
deposition was taken nor counsel for plaintiff in error were given an Opportunity 
to bring about an explanation or correction either of his testimony or of the 
statement, and though the modification of his testimony by such statement may 
have been but slight, opposing counsel had a right to use it for further ex- 
amination of the witness if the statement was to be used in evidence. As was 
said by this court of a similar situation: “Such a practice, if tolerated, would 
lead to tampering with the evidence thus sought to be taken, and afford a con- 
venient shield for perjury.’ Edleman v. Byers & Gilmore, 75 Ill. 367. It pre- 
cludes opposing counsel from an examination of the witness on the document 
identified, which is his right. 

[6, 7] It is next argued that plaintiff in error did not procure a fair trial 
because of prejudicial questions asked certain of its witnesses in an effort to 
impeach them. One Maurice Levinthal was asked on cross-examination whether 
he did not leave his last employer because he was accused of stealing. Objection 
was raised to this question and exception taken to counsel’s conduct in asking 
it. Thereafter Levinthal was asked the following question: “Have you ever 
been arrested?” Objection was offered and sustained. Again, the witness was 
asked: “Were you arrested on that warrant?” Objection was sustained, and 
then the question was asked: “Was there a trial on it?” By various questions 
counsel for defendants in error also implied that the witness had stolen from the 
defendants in error. Objections to these questions were overruled on the promise 
of counsel that he would connect up the testimony and show it competent. No 
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effort appears to have been made, however, to connect up such proof. In an 
endeavor to impeach .Levinthal, defendants in error placed one Max Solar, a 
former employer of Levinthal, on the witness stand, and the following questions 
were asked him: “Do you know whether or not Mr. Levinthal was ever ar- 
rested?” Objection to the question was sustained. “Did you ever discover 
Maurice Levinthal in any dishonest act while he was working for you?” 
Objection to that was sustained. These questions were improper and highly 
prejudicial, as counsel should have known. This appears to be conceded by 
counsel for defendants in error, but justification is offered on the ground that 
plaintiff in error had adopted an erroneous line of examination or theory of 
evidence, and so cannot complain if opposing counsel thereafter pursues a 
similar line or accepts his theory of evidence in the examination of witnesses. 
They argue that Levinthal was called by plaintiff in error for the sole purpose 
of impeaching defendants in error; that his testimony had no bearing on the 
issues, and its sole purpose, in effect, was to prejudice defendants in error in 
the eves of the jury. An examination of the record discloses that the testimony 
of Levinthal which defendants in error contend was improper was admitted 
without objection. It may be further observed that incompetent evidence pro- 
duced by one witness does not justify an attempt to produce evidence of that 
character by another or the same witness. The effect necessarily produced on 
the jury was that defendants in error’s counsel was seeking to prove that Levin- 
thal was a thief. An endeavor to produce such evidence by methods other than 
those fixed by the law was highly prejudicial, and the fact that objections to 
such questions were sustained did not remove the prejudicial effect. The law 
provides that proof of conviction of certain crimes, when made by authenticated 
records, may be received as evidence tending to impeach a witness. People v. 
Garippo, 321 Ill. 157, 151 N. E. 584; People v. Decker, 310 Ill. 234, 141 N. E. 710. 
No attempt was made to even approach the requirements of the law as to such 
proof. This conduct on the part of counsel was clearly prejudicial. 

[8, 9] Counsel for plaintiff in error also complain of inflammatory remarks 
and criticism of them indulged by counsel for defendants in error in his argu- 
ment before the jury. While as to much of it objection was sustained by the 
court, yet it is evident that it did not produce the effect of causing counsel for 
defendants in error to abandon that character of conduct. Counsel have no 
right, either by direct charge or insinuation, to attempt to prejudice a jury 
against opposing counsel. Such conduct is not ethical, and should not be per- 
mitted. Much colloquy occurred between counsel on both sides during the 
trial. The court should not permit counsel to engage in argument between 
themselves, but should require that objections be addressed to the court. In- 
fractions of this rule sometimes occur involuntarily during the heat of a con- 
tested lawsuit, and it cannot be expected that counsel will always maintain 
perfect poise, but such does not justify actions on the part of counsel which 
appear to be an attempt to prejudice the jury against opposing counsel as the 
record shows was indulged by counsel for defendants in error in this case. 

[10] Counsel for plaintiff in error complain of instructions given and of 
the refusal of others tendered. ‘The first given instruction on which error is 
assigned told the jury that the authority of an agent may be enlarged by impli- 
cation where the principal permits the agent to do acts not expressly authorized, 
and if, through inattention or otherwise, the principal suffers his agent to act 
beyond his authority without objection, the principal is bound to those who are 
not aware of any want of authority to the same extent as if the power had been 
directly conferred upon the agent by the principal. This instruction is ob- 
jectionable, in that it omits the requirement that the party dealing with such 
agent must show knowledge on his part of facts giving color to such grant of 
authority. A third party dealing with an assumed agent may not rely merely on 
the latter's statement concerning his agency, but must show knowledge of facts 
tending to indicate that the principal is holding such person out as its agent. 
Merchants’ Nat. Bank v. Nichols & Co., 223 Ill. 41, 79 N. E. 38,7 L. R. A. (N. S.) 
752. 

[11] The second instruction objected to told the jury that, if a defendant in- 
surance company investigates loss on its own account, and so conducts itself .with 
relation thereto as to show a satisfaction with the knowledge thus obtained or to 
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induce reasonable belief in the insured that it is so satisfied, and does not desire 
affirmative formal notice or proofs, it will amount to a waiver of such formalities, 
This instruction is open to the objection that it might well mislead the jury into 
believing that the mere fact of investigation on the part of the insurance company 
concerning the loss amounts to a waiver of the proofs of loss required by the 
contract. While the insurer may, as the result of such investigation, arrive at a 
conclusion satisfactory to itself as to the facts, such does not necessarily con- 
stitute a waiver of proof of loss required by the policy. This instruction should 
not have been given. 

[12] Counsel complain also of the refusal of the court to give certain instruc- 
tions tendered by plaintiff in error, the first of which was so framed as to tell 
the jury that the company had a right, under the terms of its policy, to make a 
complete investigation of its own concerning the facts surrounding the alleged 
robbery, and that any sworn statements taken in such investigation, or copies of 
books and accounts so taken, do not constitute the proof of loss that the plaintiffs 
were required to file with the defendant company under the terms of the policy, 
This instruction ignored the issue of waiver. Such statements may or may not be 
taken as a waiver of proof of loss stipulated in the policy. Whether they con- 
stitute such waiver depends upon the facts and circumstances surrounding the 
taking of them. The next instruction embodies, in substance, the same point. 

The refusal of other instructions is likewise assigned as error, but under the 
views we entertain concerning the matter of waiver of proof of loss it was not 
error to refuse them. 

By reason of the condition of the record in this case, the errors hereinbefore 
pointed out were prejudicial, and require a retrial of the cause. 

The judgments of the Appellate and municipal courts are reversed, and the 
cause is remanded to the municipal court. 

Reversed and remanded. 


GLOBE INDEMNITY CO. vy. DAVIESS. 
Court of Appeals of Kentucky.. March 22, 1932. 
\s Modified April 26, 1932. 
47 Southwestern Reporter (2d) 990. 
9. INSURANCE. 

Where insured, suing on indemnity policy, was allegedly robbed by masked 
man in daylight at front door on prominent street in large city, testimony /eld to 
raise such doubt as to require submission to jury. 

Insured testified, among other things, that she was held up at point 

of gun and told to hand over the jewelry she had on, consisting, accord- 
ing to her tesimony, of diamond bracelet, sapphires, and diamonds, and 
another solitaire with small diamonds around it and onyx, all of which, 
except a diamond ring, valued at somewhat more than amount of policy, 
was later found by insured in plain envelope in mail box. It appeared 
also that policy had been issued under unusual circumstances. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

11. INSURANCE. 

That policy de-ignated as warranties statements that no robbery insurance 
carried by insured had been canceled, and no loss sustained within five years, 
did not make them warranties; statute providing otherwise (Ky. St. § 639). 

Designation in policy of such statements as warranties did not make 
them so, for it was in conflict with Ky. St. § 639, which declares that they 
are to be regarded only as representations, and that they shall not pre- 
vent recovery under policy unless material or fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

12. INSURANCE. 

False representations, if fraudulently made, defeat recovery under policy 
regardless of their materiality (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 262.) 
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13. INSURANCE. 

False representations, though innocently made, defeat recovery under policy, 
if material to risk (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

14. INSURANCE. 

“Representation.” as distinguished from condition or covenant, precedes in- 
surance contract, and is inducement for its making and incidental thereto (Ky. St. 
§ 639). 

\ representation relates facts on which insurer determines whether it 
will accept risk, not continue it, and policy is not voided, if matter, though 
relevant to transaction, is not material to risk. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

15. INSURANCE. 

Insured is not bound by exact letter of statement constituting representation, 
for it need not be literally true (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 254.) 

16. INSURANCE. 

Representation is material when communicating any fact important to matter 
of risk that may be reasonably supposed to influence insurer’s judgment in under- 
taking risk or calculating premium (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

17. INSURANCE. 

“Warranty,” unlike representation, is part of insurance contract itself, 
literal truth or fulfillment of which validity of entire contract depends (Ky. 
§ 639). 

The falsity or breach of a warranty releases insurer from liability, 
even though insured was innocent of its presence in policy, the same as 
would a mutual undertaking in any other kind of contract, and question 
of materiality of statements, in the case of a warranty, does not arise. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

18. INSURANCE. 

Statute controlling representations is inapplicable to executory stipulations or 
promissory warranties contained in insurance contract as conditions subsequent 
(Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 309.) 

19. INSURANCE. 

There can be no retroactive representations, as in application for insurance 
policy (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

20. INSURANCE. 

Insurance contract may contain stipulations which, though not signed by 
insured, constitute representations within statute, and have same effect as if 
stated in aplication (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

21, INSURANCE. 

Statements in robbery policy that insured had not sustained loss by robbery 
within five years, and that no similar policy had been canceled, held equivalent to 
representations within statute (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 286.) 

22. INSURANCE. 

Testimony that insurer, if correctly informed regarding prior recovery by 
insured under similar policy, would have investigated, held properly excluded; 
testimony not showing what insurer would have done respecting issuance of policy 
(Ky. St. § 639). 

Testimony in question, to the effect that, if insurer had been correctly 
informed regarding previous loss by insured and cancellation of similar 
policy by another company, it would have made investigation and would 
have been guided by facts disclosed in accepting or rejecting application, 
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was properly excluded because, for one reason, it did not show what 

insurer would then have done under particular facts which might have 

been disclosed. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

23. INSURANCE. 

In determining effect of false representations, question is not what particular 
company would do, but whether, acting reasonably according to usual custom of 
companies writing similar insurance, it would have issued policy if truth were 
known (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Suit by Inez Daviess against the Globe Indemnity Company. From a judgment 
on a directed verdict for plaintiff, defendant appeals. 

Reversed and remanded. 

Furlong & Woodbury, of Louisville, for appellant. 

Charles W. Morris, of Louisville, for appellee. 

STANLEY, C. 

The appeal is from a judgment on a directed verdict in favor of the appellee, 
Mrs. Inez Daviess, for $1,000 in her suit to recover that sum on a policy of 
insurance indemnifying her against robbery of jewelry and other specified chattels. 
The defendant denied that the plaintiff had been robbed, and also sought to avoid 
liability because of certain false representations, to be presently considered 

1. Mrs. Daviess testified that, upon opening her front door in answer to the 
bell on August 8, 1929, a man with a handkerchief over his face “stuck a gun in 
my side and told me to hand over the jewelry I had on, which I did.” She im- 
mediately notified the police and the insurance company. One morning five months 
later all of her jewelry so taken from her, except a diamond ring, valued at 
$1,200, was found by herself in a plain envelope in her mail box. The articles 
returned were “a diamond bracelet, sapphires and diamonds, and another solitaire 
with small diamonds around it and onyx.” She could give no description of the 
robber except that he was a medium sized man wearing a cap. The plaintiff lived 
on one of the principal thoroughfares of the city of Louisville, and, while the 
hour at which she claims to have been robbed at her front door is not definitely 
stated, it appears that it was in the afternoon. 

[1-4] There was no other evidence concerning the robbery, and the trial court 
regarded the plaintiff’s evidence as conclusive, and hence that there was no ques- 
tion of fact to be submitted to the jury. The ruling would have been proper if 
the evidence was not disputed or the witness impeached and if but one legitimate 
inference could be drawn. Western Union Tel. Co. v. Smith, 164 Ky. 270, 175 
S. W. 375; Wood-Hick v. Roll, 183 Ky. 128, 208 S. W. 768; Louisville & N. R. 
Co. v. Hunter, 185 Ky. 165, 214 S$. W. 914. However, this court is among those 
which are said to uphold with jealousy the right of trial by jury by the adoption 
of the doctrine of the scintilla rule to the effect that, where there is any evidence, 
however slight, tending to support a material issue, the case must go to the jury 
as the exclusive judges of the weight of the evidence, although the judge may be 
of the opinoin that the weight of the evidence is insufficient to support the issue. 
Accordingly, it has been often written that, although the testimony may be highly 
improbable, the court should submit the case to the jury. City of Louisville v. 
Dahl, 170 Ky. 281, 185 S. W. 1127; Louisville & N. R. Co. v. Quinn, 187 Ky. 607, 
219 S. W. 789. It is another familiar rule that a motion for a directed verdict 
admits the truth of the evidence and all reasonable inferences and deductions which 
can be drawn from it as well. So the judge may not invade the province of the 
jury where the evidence is in any wise contradictory or disputed, or if there is 
room for reasonable men to differ as to the fair inferences springing from the 
recitation of facts, purported or real, of if logical deductions may be drawn from 
it. It is a trite expression that the credibility of a witness is for the jury to con- 
sider. Louisville - N. R. Co. v. Spears’ Adm’r, 192 Ky. 64, 232 S. W. 60; Louis- 


ville & N. R. Co. v. Jolly’s Adm’r, 232 Ky. 702, 23 SW. (2d) 564, and cases cited 
therein. 
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[5] Probative evidence is testimony carrying the quality of proof and having 
fitness to induce conviction of truth. It consists of fact and reason co-operating 
as co-ordinate factors. Jones on Evidence, § 9. Does reason co-operate with the 
verbal testimony in the case at bar? Does not the story itself carry in a degree 
some refutation and challenge the credibility of the witness? The unusual char- 
acter of the evidence rather shocks one’s sense of the probabilities and tests his 
credulity. The alleged robbery was of such a character as to defy contradiction 
and all but prevent the defendant from producing any evidence in support of its 
denial. 

[6-8] While no rigid rule can be laid down, it is universally accepted as a 
law of evidence that positive testimony may be contradicted by circumstances, or 
a witness may be so evasive, equivocal, confused, or otherwise uncertain as to 
make his credibility essentially a question for the jury. Chesapeake & O. Ry. Co. 
y. Booth, 149 Ky. 245, 148 S. W. 61; Bannon v. Louisville Trust Co., 150 Ky. 401, 
150 S. W. 510; Beatty v. Beattv, 151 Ky. 547. 152 S. W. 540: Ky. Trac. & Term. 
Co. v. Jenkins, 171 Ky. 539, 188 S. W. 645; Webb v. Elkhorn Mining Corp., 198 
Ky. 270, 248 S. W. 844; Louisville & N. R. Co. v. Slusher’s Adm’r, 217 Ky. 738, 
200 S. W. 677; Martyn v. Jacoby’s Adm’r, 223 Ky. 674, 4 S.W.(2d) 684; Common- 
wealth Life Ins. Co. v. Pendleton, 231 Ky. 591, 21 S.W.(2d) 985, 66 A. L. R. 
1526; Kroger Grocery & Baking Co. v. Flora, 237 Ky. 191, 35 S.W.(2d) 275. Full 
annotations on the subject of disregarding uncontradicted testimony in civil actions 
may be found in Kelly v. Jones, 290 Ill. 375, 125 N. E. 334, 8 A. L. R. 792. Per- 
haps the strongest exemplification of the doctrine is the rule to the effect that 
evidence inherently impossible and at variance with the recognized physical laws, 
or contravening the laws of nature, is not sufficient to take a case to the jury. 
Louisville & N. R. Co. v. Chambers, 165 Ky. 703, 178 S. W. 1041: Caledonian Ins. 
Co. v. Naifeh, 229 Ky. 293, 16 S.W.(2d) 1046. We would not be understood as 
placing the evidence of the nlaintiff in that case, but are simply pointing out that 
a jury, or a fortiori a trial judge, is not bound to accept the literal statements of 
a witness as true if they contain improbabilities or if there are reasonable grounds 
for concluding that they are false. 

The reason for the rule would seem to be that, as the credit due to a witness 
veracity is founded in the first instance on the general and common experience 
of mankind, it fellows that, if he gives testimony concerning a matter which is 
so at variance with the experience as to be classed as impossible, improbable, or 
seemingly fictitious, the presumption of absolute verity ceases or is destroyed. 
Such is the purpose and effect, for example, of impeachment of a witness by 
ving a bad reputation for veracity or immorality or conviction of a felony; or 
rejection of a convicted perjuror. Out of this experience has arisen the maxim, 
“Falsus in uno, falsus in omnibus.” Jones on Evidence, § 2471. 
We have a forceful application of the rule under consideration in Louisville 
.. R. Co. vy. Philpot’s Adm’r, 215 Ky. 682, 286 S. W. 1078, 1079, where the sole 
ness to the death of a pedestrian struck by a train testified positively that 
had seen the approaching train and with knowledge thereof had deliberately 
‘upon the track in front of it, practically committing suicide. There was not a 
intilla of testimony contradicting the witness on this most important point, but 
many other cire:mstances and material matters he was contradicted. It was 
that a peremptory instruction based upon the contributory negligence of the 
ased was properly refused, because it could not be said that the evidence 
of was conclusive or that the witness was not impeached. 

"he rule was applied in a case of this character in Kansas City Regal Auto 

Old Colony Insurance Co., 187 Mo. App. 514, 174 S. W. 153, where a claim 
as made under an insurance policy for the theft of an automobile. The trial 
court on uncontradicted testimony directed a verdict for the plaintiff. The appel- 
ate court was of opinion that'the evidence, though not met by opposing evidence 
ottered by the defendant, was such as entitled the jury to infer otherwise, and 
did not unequivocally and undisputably establish the ultimate facts, but afforded 
reasonable ground for the conclusion as one of fact that the claimant had failed to 
ag the burden of proof. It was held that the issue should have been submitted 
to the jury. 


[9] We are of the opinion that the nature of the facts of this robbery and 


tor 
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attendant circumstances—no witness save the vitally interested plaintiff; the 
meager description of the robber; the act committed in broad daylight at the front 
door, on a prominent street in a large city; no clue as to the culprit; the mysteri- 
ous return of all jewelry taken save one article of the approximate value of the 
insurance, and that returned in a rather fantastic method; and, we may add, the 
peculiar circumstances under which the policy was obtained—all raise such doubt 
that a reasonable inference may be drawn that the robbery did not occur. The 
evidence was of that character that put to test the credibility of the story, and 
the jury should have been permitted to determine the issue. 

2. Since there may be another trial of the case, we should consider other 
defenses interposed, concerning which the principal arguments have been made 
before us. 


The issuance of the policy was under unusual circumstances. One night in 
April, preceding the alleged robbery, a friend of the insured, from her home and 
in her hearing, called Robinson, a well-known insurance agent, and _ inquired 
whether he sold this kind of insurance. Upon being advised affirmatively he asked 
him to have issued the policy in suit and gave the name and address of the appel- 
lant. In a day or two Robinson had the policy prepared in his office. Without any 
information concerning the subject-matter, there was written in the policy answers 
to certain questions contained in what appears to be intended as a copy of the 
application. Robinson testified that he wrote a letter to Mrs. Daviess transmitting 
the policy and the bill for the premium, in which letter he called her attention to 
the questions and answers and requested that she return the policy for correction 
if the answers were incorrect. In a few days a remittance for the premium was 
duly received, but no reply to the letter. Mrs. Daviess testified she received the 
policy and a bill, but did not get the letter. She put the policy away without read- 
ing it and sent a check for the premium. 


[10] The evidence of the contents of the letter was not competent, as was 
ruled by the trial court. Robinson testified that he remembered signing the letter 
and policy, and that they and the bill for the premium were attached, and recalled 
that they were accompanied by the addressed envelope. In the usual course of 
business, after being signed, the letter and inclosures were removed from his desk 
and posted by some of the stenographers or clerks in the office. Since it was 
not shown that the letter was stamped and posted, the evidence was insufficient to 
raise the presumption of delivery to the addressee. Home Insurance Co. vy. Roll, 
187 Ky. 31, 218 S. W. 471; Eastham vy. Stumbo, 212 Ky. 685, 279 S. W. 1109; 
Gus Dattilo Fruit Co. v. Louisville & N. R. Co., 238 Ky. 322, 37 S.W.(2d) 856; 
Brown v. Union Central Life Ins. Co., 241 Ky. 514, 44 S.W.(2d) 514. 

3. The policy recites that one of the considerations for the contract of insur- 
ance was: “The statements contained in the schedule hereinafter set forth, which 
statements the assured, by the acceptance of this policy makes and warrants to be 
true.” Statements in this schedule numbered 10 and 11 are the only ones involved 
and are as follows: 

“10. The assured had not sustained any loss or damage nor received nor 
claimed indemnity for any loss or damage by burglary, theft or robbery in the 
premises covered hereby or elsewhere within the last five years, except as herein 
stated. No exceptions.” 

“11. No burglary, theft, or robbery insurance applied for or carried by the 
assured in the premises covered hereby or elsewhere has ever been declined or 
cancelled by any company within the last five years except as herein stated. No 
exceptions.” 

[11-13] The company pleaded that the statements were false, fraudulent, 
material to the risk, and that the policy would not have been issued had the truth 
of the matter been stated. Without the hearing of the jury, evidence was placed 
in the record as avowals that, within three years before the policy was issued, the 
plaintiff had collected $675 from another company on account of the theft of some 
jewelry and a few articles of clothing, and that the company had canceled the 
policy. The legal point presented here is whether the insured is bound by the 
statements in the policy, and they are available as a defense, their falsity and 
other essential elements being established. We may first note that the desgination 
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in the policy of such statements as warranties does not make them so, for it is 
in conflict with section 639 of the Kentucky Statutes, which declares that they 
are to be regarded only as representations, and that they shall not prevent a re- 
covery under the policy unless material or fraudulent. The statute converts state- 
ments designated as warranties with specified effect of a breach into representa- 
tions with the resultant effect of falsity. Security Life Ins. Co. of America v. 
Black’s Adm’r, 190 Ky. 23, 226 S. W. 355. The representations if false and fraudu- 
lently made will defeat a recovery under the policy regardless of their materiality; 
and, if innocently made, but false and material to the risk, they have the same 
effect. Security Life Ins. Co. of America v. Black’s Adm’s, supra; National Life 
& Acc. Ins. Co. v. Fisher, 211 Ky. 12, 276 S. W. 981; Penick v. Metropolitan Life 
Ins. Co., 220 Ky. 626, 295 S. W. 900. 

In Teich v. Globe Indemnity Co. (Mo. App.) 25 S.W.(2d) 554, an identical 
policy was in suit. It had been issued under circumstances somewhat similar to 
those related here, and the very questions involved here were involved there. The 
insured had accepted the policy without informing himself of its contents. The 
Missouri court held him bound by its terms and the warranties therein on the 
ground that the tender of the policy was a proposed contract and when accepted 
it became a contract binding and obligatory according to its provisions and not 
otherwise. The insured accepted, retained, and reaffirmed those terms as the agree- 
ment under which he claimed indemnity, end, having adopted the policy as the 
foundation of his action, could not impeach its integrity. It further held that the 
acceptance of the policy by its expressed terms constituted a warranty that the 
statements in the schedule were true, even though the insured never read the 
policy or signed an application for it, and that, being untrue, the contract was 
avoided at the option of the company. That case, however, may be distinguished 
from this one, first, because there was some evidence of a statement by the insured 
upon which the answers were prepared, and because it does not appear that the 
Missouri statute transformed the statements from warranties into representations. 
4 Couch, Encyl. of Ins., Sec. 820t. In Lieberman v. American Bonding & Casualty 
Co. (Mo. App.) 244 S. W. 102, it is said the Missouri misrepresentation statute 
(Section 6142, Rev. St. 1919) had no application to contracts of insurance of this 
kind. 

[14-17] Some distinctions may here be noted between representations and 
conditions or covenants of a contract. A representation precedes the contract of 
insurance, is an inducement for its making, and incidental thereto. It relates facts 
upon which the insurer determines whether it will accept the risk—not continue 
it. The insured is not bound by the exact letter of the statement, for it need not 
he literally true. The policy is not voided, if matter, though relevant to the trans- 
action, is not material to the risk. It is material when it communicates any fact 
important to the matter of the risk that may be reasonably supposed to influence 
the judgment of the insurance company in undertaking the risk, or in calculating 
the premium. A warranty is a part of the contract itself upon the literal truth or 
fulfillment of which the validity of the entire contract depends. The falsity or 
breach of a warranty releases the insurance company from liability, even though 
the insured was innocent of its presence in the policy the same as would a mutual 
undertaking in any other kind of contract. The question of materiality of the 
iatements does not arise in the case of a warranty. 3 Bouv. Law Dict. page 
28 Maly on Insurance, § 156; 4 Cyclopedia of Ins. Law, Couch, § 818; Petit v. 
German Ins. Co. (C. C.) 98 F. 800, 802: Hartford Fire Ins. Co. v. McClain (Ky.) 
8) 5. W. 699; U. S. Casualty Co. v. Campbell, 148 Ky. 554, 146 S. W. 1121; AXtna 
Lite Ins. Co. v. McCullagh, 185 Ky. 665, 215 S. W. 821. 

_ [18] Our statute controlling representations does not apply to executory stipu- 
lations or promissory warranties contained within the policy as conditions sub- 
sequent, such, for example, that the insured will not increase the fire hazard by 
mortgaging the property after the policy was issued (Niagara Fire Insurance Co. 
v. Mullins, 218 Ky. 473, 291 S. W. 760), or the more prominent one of continuing 
to pay the premium. Those things to be omitted or performed in the future are 


to be distinguished from those things which induced the execution of the contract. 


We have gone to some length to show that the Teich and the Mullins Cases 
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(to the extent noted) which are relied upon so confidently by the appellant are 
not controlling. 

[19-21] We do not conceive that there can be any retroactive representations, 
but there may be contained in the contract itself stipulations which, though not 
signed by the insured, as stated in Hartford Fire Ins. Co. v. McClain, 85 S. W. 
699, 701, 27 Ky. Law Rep. 461, “amount to representations by him of facts, if 
not assurances on his part, and are of the subject-matter, and within the very 
mischief sought to be remedied by the statute quoted”—section 639, relating to the 
effect of so-called warranties or representations and their effect. See, also, Niagara 
Fire Ins. Co. v. Mullins, supra. Hence, stipulations of that character must be given 
the same effect as if stated in an application, and the terms of the statute applied 
to them. Of such are those in the policy presented in this case. Therefore, if the 
statements to the effect that the insured had not sustained a loss nor received or 
claimed indemnity for loss by burglary, theft, or robbery within the previous 
five years, or that a similar policy had not been canceled within that period, were 
false, and the insured knew that fact and that they were contained in the policy 
schedule, her failure to disclose the truth of the matter constituted a fraud upon 
the insurer and she cannot recover. Furthermore, if she knew the schedule con- 
tained those statements but was ignorant ot their falsity, and therefore was re- 
lieved of the duty to disclose the truth, yet she cannot recover under the policy if 
in fact they were false and were material to the risk; that is, if the truth had 
been known to the company, and acting in accordance with the general usage and 
custom of insurance companies engaged in this line of business, it would have 
refused to issue the policy. 

[22, 23] 4. The court sustained exceptions to those parts of the deposition of 
the superintendent of defendant’s burglary department in which he testified that, 
had his company been correctly informed as to the previous loss and collection of 
insurance of this character by the plaintiff and of the cancellation of the risk by 
another company, his company would have made an investigation and would have 
been guided by the facts disclosed in the acceptance or rejection of the risk. The 
action of the lower court was proper, not cnly because he did not state what his 
company would have done under the particular facts which might have been 
disclosed by an investigation, but also for the stronger reason that the question is 
not what the particular company alone would have done, but whether, acting rea- 
sonably in accordance with the usual custom, practice, or usage of insurance com- 
panies writing this kind of business, it would have issued the policy had the truth 
been disclosed by the applicant and the facts had been revealed by a subsequent 
investigation. The facts are the important thing and not the practice of investigat- 
ing. King v. Ohio Valley Fire & Marine Ins. Co., 212 Ky. 770, 280 S. W. 127; 
Hartford Fire Insurance Co. v. Golden, 188 Ky. 742, 224 S. W. 177. 

The judgment is reversed, and the case remanded for consistent proceedings. 

Whole court sitting. 


SONTAG v. GALER et al. 
Supreme Judicial Court of Massachusetts. Suffolk. May 20, 1932. 
181 Northeastern Reporter 182. 
1. INSURANCE. 
Bill in suit to have proceeds of judgment debtor’s liability policy applied in 
satisfaction of judgment /ield not to state ground for estoppel against insurer. 
The bill did not set forth ground estopping insurer from contend- 
ing that policy did not cover the injury for which plaintiff recovered 
judgment against insured, since the bill did no more than allege that 
the insurer was notified of the accident and the pendency of the action, 
and pursuant to the policy its attorney appeared and answered on behalf 
of the insured and further took on itself the defense of the suit on’ behalf 
of the insured. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
2. INSURANCE. 
State of will of person by whose agency injury is caused determines whether 
injury was “accidental” within policy. 
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It is the state of the will of the person by whose agency an injury is 
caused, rather than of the injured person, which determines whether the 
injury was accidental. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Policy protecting landlord from liability for injuries “accidentally sustained” 
by another eld not to cover injury caused by landlord’s deliberate and willful 
act (G. L. c. 175, §§ 112, 113). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Report from Superior Court, Suffolk County; Keating, Judge. 

Suit by Leo Sontag, p. p. a., against Ida Galer and the Standard Accident 
Insurance Company. On report from superior court which entered interlocutory 
decree overruling the last-named defendant’s demurrer. 

Interlocutory decree reversed, and interlocutory decree entered in accordance 
with opinion. 

H. Wise, of Boston, for plaintiff. 

G. B. Rowell and C. F. Albert, both of Boston, for defendants. 

SANDERSON, J. 

The plaintiff, who had obtained a judgment in an action for personal injur- 
ies against the defendant Ida Galer, brought this suit to establish the indebtedness 
of the defendant insurance company to Galer on a liability insurance policy issued 
by it to her, and to have the proceeds of that policy applied in satisfaction of the 
judgment. The insurance company filed a demurrer which was overruled, and the 
trial judge, being of opinion that his order so affected the merits of the controversy 
that the matter ought before further proceedings to be determined by the full 
court, reported the questions raised by the demurrer. 

The plaintiff alleged, in substance, that on or about August 31, 1926, Galer 

was the owner of certain premises, in Roxbury, and the defendant insurance 
company had issued to her a landlord’s public liability policy by which it under- 
took to indemnify her to the amount of $5,000 against loss from liability for 
damages on account of bodily injuries “accidentally sustained by any person not 
in the employ” of the assured while within or upon the premises aforesaid; that 
on that date the plaintiff while on the premises sustained severe bodily injuries 
for which he brought an action against the defendant Galer. It is further al- 
leged that the insurance company, pursuant to the provisions of the policy, by 
its attorney appeared and took upon itself the defense of this action on behalf 
of Galer, and that on April 12, 1929, the plaintiff recovered a judgment for $5,000 
and costs, but that the insurance company did not within thirty days of the date 
f judgment, or at any time thereafter, pay to Galer or to the plaintiff any part 
of the judgment. 
_ By order of court made pursuant to G. L. c. 231, § 7, cl. 11, there were filed 
in this suit a copy of the policy relied on, a copy of the record of the judgment 
ot the municipal court, and a copy of the pleadings and findings filed in that 
court. Examination ot these documents shows that the plaintiff brought an 
action of tort against Galer, alleging in count one that the defendant assaulted 
the plaintiff by throwing a heavy vessel from a great height upon his head, and 
in count two that the defendant carelessly, negligently and by lack of due care 
caused the vessel to fall upon the plaintiff's head. The answer was a general 
denial, with a plea of contributory negligence. 

lhe judge who tried the case made findings to the effect that Galer had said 
to boys who had come upon her premises without leave that they were annoying 
her and if they came again she would throw something on them. On August 31, 
1926, the plaintiff came on the premises and was playing with a faucet, and the 
defendant came out with a porcelain cooking utensil in her hand which she ma- 
liciously, wantonly and recklessly threw and struck the plaintiff on the head, 
causing the injuries complained of. He further found that Galer’s explanation 
ot the affair was not true, and that the injury was “the result of the deliberate 
and wanton action of the defendant in throwing the utensil hereinbefore des- 
cribed and striking the plaintiff upon the head”; and that the plaintiff was en- 
titled to recover damages on the first count of the declaration in the full amount 
of the ad damnum claimed in the writ. A ruling was made in the superior court, 





422 The Insurance Law Journal, Vol. 79 [Aug., 1932 


without objection, that all the documents were a part of the pleadings and were 
to be considered upon the demurrer. 


[1] Upon the allegations in the bill the defendant insurance company is not 
estopped from contending that the policy did not cover the assault of the in- 
sured upon the plaintiff which caused his injury. The bill does no more than to 
allege that the insurance company was notified of the accident and the pendency 
of the action and, pursuant to the provisions of the policy, its attorney appeared 
and answered on behalf of the defendant Galer and “further took upon itself 
the defense of the suit on behalf of the said Galer.” It is not alleged that Galer 
did not protect her own interests or that the insured was prevented by any act 
of the insurer from so protecting her own interests, or that any harm came to 
the defendant Galer from the conduct of the insurer; Lunt v. Aitna Life Ins. Co. 
of Hartford, 261 Mass. 469, 473, 159 N. E. 461; nor is it alleged that the attorney 
for the insurance company participated in the trial of the case. No ground for 
estoppel is set out in the bill. Boston & Albany Railroad v. Reardon, 226 Mass. 
286, 201, 115 N. E. 408: Nelson v. Wentworth, 243 Mass. 377, 379, 137 N. E. 646: 
Hamilton Manuf. Co. v. Lowell, 274 Mass. 477, 484, 175 N. E. 73, 74 A. L. R. 1213 
The decision was based on the first count. It is not disputed that the ground of 
liability stated in the second count would have been within the terms of the policy 
and would have justified, if not required, the insurance company to appear in the 
case even if it was under no liability for an injury caused as stated in the first 
count. 

[2, 3] The important question raised by the demurrer is whether the policy 
covered an injury caused by the deliberate, willful, wanton or reckless act of the 
insured in throwing a utensil which struck the plaintiff upon his head causing a 
fracture of the skull. The liability of the insurance ae te the plaintiff is 
ee upon its liability to Galer, the insured. G. L. c. 175, § §§ 112, 113. 
ando v. Gethro, 228 Mass. 181, 185, 117 N. E. 185, 1 A. a R. 1374 
man, 276 Mass. 206, 210, 176 N. E. 922. The first count alleges that the plaintiff 
was violently assaulted by Galer, and the findings support that allegation. In 
Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 33-34, 102 N. E. 342, 343, 46 L. R. A. 
(N. S.) 543, the court said: “ ‘Accidental means,’ is used in the contract of insur- 
ance in its common significance of happening unexpectedly, without intention or 
design.” In Tremont Trust Co. v. Burack, 235 Mass. 398, 402, 126 N. E. 782, 784, 
9 A. L. R. 1067, the word “accident” in the printed agreement there under con- 
sideration was held to mean “an event without the concurrence of the will of the 
person by whose agency it was caused.” In Henderson vy. Travelers’ Ins. Co., 
262 Mass. 522, 525, 160 N. E. 415, 416, 56 A. L. R. 1088, the court said: “ ‘Acci- 
dent,’ as the word is used in the policy, is a more comprehensive term than ‘neg- 
ligence,’ and in its common signification the word means an unexpected happen- 
ing without intention or design.” In United States Mutual Accident Association 
v. Barry, 131 U. S. 100, 121, 9 S. Ct. 755, 762, 33 L. Ed. 60, the court was of opinion 
that a result “such as follows from ordinary means, voluntarily em towed” 
not an accident. We do not adopt the contention made in behalf of the vlaintif 
that an injury is accidentally sustained merely because it may be accidental from 
the plaintiff's standpoint. It is the state of the “will of the person by whose 
agency it [the injury] was caused” rather than that of the injured person which 
determines whether an injury was accidental. Tremont Trust Co. v. Burack, 
235 Mass. 398, 402, 126 N. E. 782,9 A. L. R. 1067. Furthermore, it is the liability 
of the insurance Company to Mrs. Galer which the plaintiff is seeking to enforce 
and an injury caused by the willful and deliberate act of the insured such as is 
described in the finding is one for which the insurance company would not be 
liable to her under the policy. The policy does not purport to protect the in- 
sured from her own intentional and malicious acts. Chandler v. Worcester Mu- 
tual Fire Ins. Co., 3 Cush. 328; Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 552, 
21 Am. Rep. 541; Davis v. Supreme Council of Royal Arcanum, 195 Mass 402, 
408. 81 N. E. 204, 10 L. R. A. (N. S.) 722, 11 Ann. Cas. 777; Slocum v. Metro- 
politan Life Ins. = 245 Mass 565, 567, 139 N. E. 816, 27 A. L. R. 1517; Ritter v. 
Mutual Life Ins. 169 U. S. 139, 18 S. Ct. 300, 42 L. Ed. 693. The liability of 
insurers under Ph cae motor vehicle insurance law depends oe the 
terms of the statutes. McMahon v. Pearlman, 242 Mass. 367, 370, 136 N. EF 154, 
23 A. L. R. 1467: Warecki v. United States Fidelity & Guaranty Co., 270 Mass. 


Lor- 
; Kana v. Fish- 
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233, 170 N. E. 49. The decisions under the Workmen’s Compensation Act are 
not controlling in the case at bar. Under that act “it is not required that the 
injury be also an accident.” Reithel’s Case, 222 Mass. 163, 165, 109 N. E. 951, 
952, L. R. A. 1916A, 304. 

The interlocutory decree overruling the demurrer must be reversed and anu 
interlocutory decree be entered sustaining the demurrer on the third ground, 
namely, that the bill with the exhibits ordered filed shows that the defendant 
Standard Accident Insurance Company “did not cover the defendant Galer 
against recoveries of a nature of the judgment rendered.” 

Ordered accordingly. 


MANHATTAN WET WASH LAUNDRY CO.,, Inc., v. GUARDIAN 
CASUALTY CO. 
Supreme Court, Trial Term, New York County. May 20, 1932. 
257 New York Supplement 144. 
INSURANCE. 

Insured’s delivery of premium check and notes payable personally to insur- 
ance agent merely authorized to deliver policy and collect premiums and subse- 
quent payment thereof eld not payment to insurer. 

There was no payment to insurer, since the agent was merely author- 
ized to deliver policy, and collect premiums, and the evidence did not 
show that the agent had authority to personally extend credit and take 
notes of insured payable to agent. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Action by the Manhattan Wet Wash Laundry Company, Inc., against the 
Guardian Casualty Company, in which the defendant filed a counterclaim. 

Plaintiff's motions for direction of verdict denied, defendant’s motions for 
direction of verdict granted, and judgment directed for defendant on plaintiff's 
claim dismissing the complaint and for defendant on defendant’s counterclaim. 

Prince & Loeb of New York City (Sidney J. Loeb, of New York City, of 
counsel), for defendant. : 

Kennedy & Chamberlin, of Buffalo (Clarence E. Mellon, of New York City, 
of counsel), for defendant. 

HAMMER, J. 

Plaintiff seeks to recover the sum of $1,200, with interest from November 
19, 1928, the balance of the unearned insurance premium alleged to have been 
paid by it to the defendant on a policy of workmen’s compensation insurance is- 
sued September 10, 1928, for a term of one year, but which was canceled by the 
defendant pursuant to the terms of the policy effective November 19, 1928. The 
defendant admits the issuance and cancellation of the policy, but denies pay- 
ment of any part of the premium, and counterclaims for the sum of $274.69, the 
claimed amount of the earned premium between the date of issuance of the 
policy and the date of its cancellation. The payment alleged to have been made 
by the plaintiff was in the form of a check for $141.30 and four notes, each for 
$430, payable in three, four, five, and six months, respectively, and were made by 
the plaintiff payable to M. J. Bloom Company, and were in settlement of an ac- 
count stated on that date between plaintiff and Bloom covering premiums due 
on various policies with different companies, including $1,410 due on the policy 
issued to plaintiff by defendant. M. J. Bloom was an insurance broker doing 
business as M. J. Bloom Company. The defendant never received any of the 
proceeds of the check or notes given by plaintiff to Bloom, and claims no part 
of the premium on the policy was ever paid. The principal question presented is 
whether the check and notes in the form delivered by plaintiff to the broker 
Bloom and the subsequent payment thereof by plaintiff, the proceeds of which 
were not received by the company, constituted payment to the company of the 
premium on this policy. 

In my opinion, Bloom was the agent of the defendant for the purpose of de- 
livering the policy and the collection of the premium. However, the evidence 
does not show that Bloom had any authority to enter into. any arrangements per- 
sonally to extend credit, defer the time of payment, and take the notes of the 


ins A on a ° e ° . 
sured payable to Bloom or M. J. Bloom Company in satisfaction of the premium. 
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His authority did not extend further than upon delivery of the policy to receive 
from the assured the amount of the premium named therein, which was the 
effect of the decision in Great American Indemnity Co. v. Manhattan Wet 
Wash Laundry Company, Inc., Appellate Term, First Department, L. J. June 30, 
1931, in a form which in and of itself would be payable to the company. Ho- 
guet v. Hollister (Sup.) 192 N. Y. S. 330; Citizens’ Fire Ins. Co. v. Swartz, 21 
Misc. Rep. 671, 47 N. Y. S.:1107; 2 C. J. 627, 628, § 266. 

As was said in Allen v. German-Amer. Ins. Co., 123 N. Y. 6, 16, 25 N. E. 
309, 311: “He (the broker) was a conduit between it (the company) and the 
plaintiff (the assured) for the delivery of the policy and its renewals, and the 
collection of the premiums; and, to that extent, it may be said, he was an agent. 
3ut no other powers can be predicated upon those acts. (Words in parenthesis 
mine.) See, also, Mord v. Hartford Accident & Indemnity Co., 245 N. Y. 279, 
157 N. E. 138. 

Accordingly, I find that the giving by the plaintiff to Bloom of the check 
and notes, as hereinbefore stated, did not, under the authorities, constitute pay- 
ment to the defendant. Therefore plaintiff’s motions for direction of verdict 
are denied. Defendant’s motions for direction of verdict are granted. Judg- 
ment is directed for the defendant on the plaintiff’s claim dismissing the com- 
plaint. Judgment is directed for the defendant on the defendant’s counterclaim 
for the sum of $274.69, with interest from the 10th day of September, 1928, to be 
computed and added by the clerk. Appropriate exceptions are allowed. Thirty 
days’ stay of execution, sixty days to make a case on appeal. 


NEW YORK INDEMNITY CO. v. UNITED STATES STEFI 
PRODUCTS CO. 
Supreme Court, Trial Term, New York County. April 2, 1932. 
257 New York Supplement 174. 
INSURANCE. 

Jury held free to find stevedore liable for longshoreman’s injuries because of 
icy ladder, thus precluding recovery by stevedore’s insurer from shipowner 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Action by the New York Indemnity Company against the United States Steel 
Products Company. 

Judgment for defendant. 

Clarence E. Mellen, of New York City, for plaintiff. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (James H. 
Herbert and Vernon S. Jones, both of New York City, of counsel), for defendant 

GAVEGAN, J. 

New York Indemnity Company, as subrogee, brings this action tried without 
a jury, to recover some $17,000 paid by it as an insurer, against liability for 
negligence, of Overseas Shipping Company, Inc., a stevedore. Plaintiff's insured 
and the defendant in this case, United States Steel Products Company, became 
jointly liable to pay a judgment entered in favor of one Rheinhardt, in a negli- 
gence action to recover for personal injuries maintained by him against them. 
The insurer, New York Indemnity Company, claims it is entitled to be reimbursed 
for the entire amount it paid Rheinhardt. It claims in the first place that the 
fault which imposed liability on the shipowner in favor of Rheinhardt also im- 
poses upon the shipowner liability to respond to the stevedore; and, secondly, that 
the stevedore was not found, in the Rheinhardt case, primarily negligent 

The injured longshoreman was working with others for the stevedore, load- 
ing a steamship from a lighter. The stevedore was doing the work under a con- 
tract with the shipowner, the defendant in this action. Rheinhardt’s injuries were 
due to a fall from a ladder, a rung of which broke as he was descending from 
the steamship to the lighter. The ladder was furnished to Overseas Shipping Com- 
pany, Inc., by United States Steel Products Company. 

In Rheinhardt’s case there was testimony that an icy coating had rendered the 
ladder dangerous to use; that this had been called to the attention of the steve- 
dore’s representative in charge of the work, who. nevertheless, failed to furnish 
any other ladder prior to the accident, saying, “You will have to make the best 





Cas.] New York Indemnity Co. v. United States Steel Products Co. 425 


of it”; and that in going down from the steamship to the lighter it was necessary 
to hold on carefully with the hands, to avoid falling. 


The verdict in Rheinhardt’s favor, against the stevedore and the shipowner, 
necessarily implies that the shipowner was found negligent because it furnished 
the stevedore with a defective ladder. There was no other ground on which the 
shipowner might be held liable. But the ground on which the stevedore was held 
liable to the injured longshoreman is not sc apparent. Defendant in this action, 
United States Steel Products Company, contends that the jury found Overseas 
Shipping Company, Inc., negligent on account of the icy condition of the ladder, 
whereas the plaintiff, the insurer of the stevedore, contends that, as a matter of 
law, the jury could have held Overseas Shipping Company, Inc., on no ground 
other than failure to make an adequate inspection of the ladder. Unless it can 
be determined that the stevedore was not held liable for allowing the danger from 
ice to continue unabated during the course of the work, defendant must have 
judgment. Indeed, it seems to be conceded that this subrogee cannot recover un- 
less its insured was held liable to Rheinhardt solely for negligence in inspecting 
the ladder. Counsel for plaintiff says: 


* * The evidence discloses no causal connection between the ice on the 


ladder and either Rheinhardt’s fall, or the breaking of the ladder. It is elementary 
that in the absence of such causal connection, the presence of the ice, even if 
negligent, would impose no liability.” 


“In addition, Rheinhardt assumed, as a matter of law, the risk of danger due 
to the ice. He knew the ice was there (Fol. 96). He realized the danger there- 
from (Fol. 99). No promise of repair or replacement was made (Fol. 99).” 

In spite of these statements made on behalf of plaintiff, the evidence before 
the jury was such as to warrant a finding of fact that the icy condition of the 
ladder was a concurrent cause of the accident. Whether on the ground the jury 
were free to hold the stevedore liable to Rheinhardt is the difficult question in 
this case. 

That they were not is asserted for plaintiff, its counsel referring to what was 
said by the Court of Apeals in Yaconi v. Brady & Gioe, Inc., 246 N. Y. 300, 158 
N. E. 876. It was there held that the employee of a stevedore had assumed the 
risk of injury from slipping upon grease which he had called to the attention 
of a gangwayman who indicated that the condition would be remedied. However, 
none of the issues in the Rheinhardt action are to be tried over again in this case. 
What the court is now required to ascertain, if possible, is whether or not lia- 
bility to the injured longshoreman was fastened on the stevedore because it al- 
lowed the danger from the ice to continue while its employees were engaged in 
loading the steamship. To obtain a decision in its favor New York Indemnity 
Company must show, without question, that the jury in the personal injuries action 
were not allowed to consider the slippery condition of the ladder in arriving at 
their verdict against the stevedore and based it, therefore, on negligence in inspect- 
ing the ladder. 

_The court charged that the stevedore was bound to furnish the longshoremen 
“with a reasonably safe place in which to work, taking into consideration the 
character of the work to be performed as well as the ordinary hazards of the 
employment”; and that, “if the employer failed to use proper and reasonable 
diligence to provide such a reasonably safe place in which to work, the employer 
is guilty of negligence * * *,” 

It was charged as well that: “Neither can the plaintiff recover if the happen- 
ing of such an accident as this was one of the risks assumed by the plaintiff as 
incident to his employment. But it must be remembered that plaintiff did not as- 
sume any risks caused by the negligence of the defendants. The risks which a 
servant or employee assumes are either such as are incident to his employment 
alter the master has discharged his duty of reasonable care to prevent them, or 
Such as are quite as open and obvious to the employee as to the master.” 

The following also occurred: 

“Mr. Mellen: I request your Honor to charge the Jury that by unsafe em- 
ployment as a longshoreman, the plaintiff assumed the risk of any injuries ob- 
viously incident to the discharge of his duties as a longshoreman. 
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“The Court: I so charge.” 

In deciding this case it would be proper to go no further than to determine 
from the record, including the pleadings, the evidence, and the charge in Rhein- 
hardt’s Case, whether the jury were left free to find the stevedore liable to the 
injured longshoreman for allowing the ladder to remain in an icy condition. 

Rheinhardt’s complaint alleged that the accident and his injuries were due 
solely to the negligence of the defendants in his action, the parties to this action, 
“in that the defendant Overseas Shipping Company, Inc.,” the stevedore, “failed 
and omitted to furnish and provide the plaintiff with a reasonably safe place to 
work and with reasonably safe, proper and sufficient tools and appliances with 
which to perform his work; in that the said defendant failed and omitted to fur- 
nish and provide the plaintiff with a reasonably safe means of passing from the 
said steamship to the said lighter; in that said defendant, its vice-principals and 
others charged by law with the due performance of the duties imposed by it, were 
careless and negligent in the performance of such duties and of said work; in 
that the defendants otherwise wholly failed and omitted to exercise that degree 
of care, caution and prudence which the law, under the circumstances then exist- 
ing, imposed upon them”; and in that Overseas Shipping Company, Inc., and its 
code*=ndant were in other respects negligent. The record shows conclusively 
that he complaint was considered at the trial of the negligent action sufficient 
to warrant the evidence taken as to the danger to the longshoremen due to the ice. 

It is not now to be decided whether Rheinhardt, as a matter of law, did or 
did not assume the risk due to the ice. That there could be no recovery on such 
a theory was not requested as an instruction to the jury by counsel for the steve- 
dore. To serve the purpose of the plaintiff in this case, counsel did not go far 
enough in having the court charge “that by unsafe employment as a longshoreman, 
the plaintiff assumed the risk of any injuries obviously incident to the discharge 
of his duties as a longshoreman.” In support of the plaintiff’s claim it is not 
made sufficiently clear that as a matter of law the danger from the ice was 
excluded from the jury’s consideration. 

Counsel for the stevedore did make the following request to charge: “I re- 
quest your Honor to charge the Jury that there is no evidence tending to show 
that the ice on the ladder was the proximate cause of the injury.” To which the 
court responded: “The Court: I will leave that to the Jury to determine whether 
or not there is such evidence.” This, if in point at all, is unfavorable rather than 
favorable to the plaintiff insurer. It may be understood to mean that the jury 
could consider the danger due to ice. 

Counsel refrained from fairly and squarely asking for a statement by the 
court to the jury such as would have resulted in a ruling decisive of the present 
controversy. 

We must take the charge as it is given; and plaintiff here cannot recover in 
the presence of doubt as to whether the jury were free to find the danger from 
ice a concurrent cause of Rheinhardt’s accident. Inferences from the charge and 
the evidence were for the jury. They may not be drawn now; for a decision in 
favor of plaintiff may not be based upon speculation as to what the jury ma) 
have believed as to the meaning of the charge or as to the effect of the evidence. 
Apparently, on the appeal prosecuted to the Appellate Division by the stevedore, 
Rheinhardt v. U. S. Steel Products Co. 218 App. Div. 818, 218 N. Y. S. 879 
counsel for Rheinhardt conceded that, had a proper request been made, the trial 
justice would have instructed the jury that no liability could be imposed upon the 
stevedore because of the icy condition of the ladder. Had such a concession been 
at the trial, it would now have to be considered in deciding the claim made by 
New York Indemnity Company. But what was said to the appellate court in no 
way changes the conclusion from the record that the charge could be understood 
by the jury as allowing them free to hold the stevedore because of the icy con- 
dition of the ladder. It cannot be said with certainty that the danger from ice 
could not have been a ground for rendering the verdict against the stevedore. 

The foregoing makes it unnecessary to consider whether plaintiff might re- 
cover if it could be shown that liability was fastened on the stevedore solely.on 4 
finding that it did not adequately inspect the ladder. 

There will be judgment for defendant. Submit findings. 
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COMMERCIAL CASUALTY INS. CO. v. CONNELLEE. No. 20814. 
Supreme Court of Oklahoma. April 5, 1932. 
9 Pacific Reporter (2d) 952. 
1. INSURANCE. 


Theft insurance policy, if not expressing real contract entered into because 
of mutual mistake, may be reformed to express intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
2. INSURANCE. 


Where policy-writing agent and insured mutually agreed upon terms of theft 
insurance contract, but policy issued omitted essential element which was not 
discovered by insured until after loss, insured may have policy reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE. 

Insured’s failure to promptly examine theft policy and discover departure 
therein from real agreement before loss eld not to defeat reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

4. INSURANCE. 

Insurance agent having authority to issue and countersign policies is “policy- 
writing agent.” 

(For other cases, see Insurance, Dec. Dig. § 129.) 

5, INSURANCE. : 

Policy-writing agent has authority to enter into contracts of insurance for 
and on behalf of insurer. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


Syllabus by the Court. 


Where a policy of theft insurance does not, because of a mutual mistake 
of the parties, contain the real contract entered into between them, such policy 
may be reformed so as to express the contract as it was intended to be made. 

2. When a policy-writing agent of an insurance company and the insured mu- 
tually agree upon the terms and conditions of the insurance contract, and the 
policy later issued by the company omits one of the essential elements of the 
contract, which is not discovered by insured until after a loss occurs, he may 
then have the policy reformed so as to express the real agreement of the par- 
ties, and his failure to promptly examine the policy when received and discover 
a departure therein from the real agreement will not defeat his right to a re- 
formation of the policy 

An insurance agent who has authority to issue and countersign policies 
is a policy-writing agent. Such agent has authority to enter into contracts of 
insurance for and on behalf of the company which he represents. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by C. U. Connellee against the Commercial Casualty Insurance Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

_ H.C. Thurman and Byrne A. Bowman, both of Oklahoma City, for plaintiff 
in error. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oaklahoma City, for defend- 
ant in error. 

HEFNeER, J. 


This is an action brought in the district court of Oklahoma county by C. U. 
Connellee against the Commercial Casualty Insurance company to reform a theft 
insurance policy and to recover the sum of $106.40 because of loss by theft of 15 
dresses. The defense was that the loss was not covered by the terms of the 
policy, and that plaintiff was not entitled to have the policy reformed. The trial 
was to the court, and resulted in judgment in favor of plaintiff. Defendant has 
appealed and asserts that the judgment is contrary to law and is not sustained by 
the evidence. 

The policy in question is a resident burglary and theft insurance policy, and, 
on its fa “e, insures against loss by theft only of personal effects and wearing ap- 
parel and does not insure against theft of property kept by insured at his resi- 
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dence for sale or trade. The property stolen consisted of 15 dresses for children, 
made by the wife of insured and kept at his residence for sale, and, unless the 
trial court was correct in reforming the policy, plaintiff cannot recover. 

It is contended by plaintiff that the policy, as written, does not contain the 
real contract entered into between the parties, and does not express their inten- 
tion. The contract for insurancé was entered into between insured and J. Earl 
Fleenor, resident agent of defendant, at Oklahoma City. Plaintiff testified that 
the agent solicited him to take a theft insurance policy insuring his personal 
property and goods kept at his residence against theft; that he informed the 
agent that he kept, from time to time, a number of dresses and other articles of 
wearing apparel which were being made by his wife for sale, and he would con- 
sent to the issuance of a policy against theft if it could be made to apply and 
cover such articles. He further testified that Mr. Fleenor agreed to issue such 
policy, and that it was understood between them that the policy would be issued 
insuring such articles against theft; that he relied upon the agent to write and 
deliver the policy agreed upon; that he neglected to read the policy upon its de- 
livery and did not discover that it was not the policy agreed upon until after the 
loss. Mr. Fleenor, agent, admits that the real contract of insurance entered into 
between the parties was as contended by plaintiff, and further testified that he 
so understood the contract and that it was his intention that the policy should 
cover property in process of manufacture and kept by insured at his residence 
for sale or trade. 

[1] In our opinion, under this evidence, the court properly reformed the 
policy. An insurance policy may be reformed to the same extent and in a like 
manner as other contracts. In the case of Phenix Ins. Co. v. Ceaphus, 51 Okl. 
89, 151 P. 568, it is said: “Where a policy of insurance does not represent the in- 
tention of the parties thereto, because of the fault or negligence of the agent 
writing the policy, such policy may be reformed, so as to express the contract as 
it was intended to be made.” 

[2, 3] Defendant asserts that plaintiff cannot maintain an action to reform 
the policy because he received and accepted the same and paid the premium 
thereon without objection; that by reason of his laches he is barred from main- 
taining this action. We do not agree with this contention. Both plaintiff and 
defendant’s agent agree that the policy does not comply with the intention of 
the parties, and does not contain the real agreement entered into between them. 
We think plaintiff had a right to rely upon defendant’s agent to issue and de- 
liver to him a policy of insurance as agreed upon between them, and the mere 
fact that he did not discover the mistake until after his loss does not prevent 
him from obtaining a reformation of the policy. 


In Robinson y. Union Auto. Ins. Co., 112 Neb. 32, 198 N. W. 166, that court 
said: “When a soliciting agent of an insurance company and the insured mu- 
tually agree upon the terms and conditions of the insurance contract, and the 
policy, later issued by the company, omits one of the essential elements of the 
contract, which is not discovered by the insured until after a loss occurs, he may 
then have the policy reformed, so as to express the real agreement of the parties, 
and his chen to promptly examine the policy when received and discover the 
departure therein from the real agreement will not defeat his right to have re- 
formation of the policy.” To the same effect are the following authorities: Mer- 
chants’ & Manufacturers’ Inter-Ins. Alliance v. Hansen (Tex. Civ. App.) 258 5. 
W. 257; Connecticut Fire Ins. Co. v. Wigginton, 134 Ark. 152, 203 S. W. 84; 
Fidelity & Cas. Co. vy. Palmer, 91 Conn. 410, 99 A. 1052; Back v. People’s Nat 
Fire Ins. Co.. 97 Conn. 336, 116 A. 603; Norem v. Ia. Imp. Mut. Ins. Co. 1% 
lowa, 983, 195 N. W. 725; Georgia Cas. Co. v. Bond-Foley Lumber Co., 187 Ky. 
DEL. ae S. W. 442, 443: Giammares v. Allemania Fire Ins. Co., 89 N. J. Eq 
105_A. (617; nee Lumber Co. v. Lumber Ins. Co., 81 Or. 396, 158 P. 807, 
ae : Komula v. Gen. Acc., Fire & Life Assur. Corp., 165 Wis. 520, 162 N. 
919; Journal Co. v. pn Acc. Fire & Life Assur. Corp., 188 Wis. 140, 205 N. 
800; and Holden y. Law Union & Rock Ins. Co., 63 Or. 253, 127 P. 547 

[4, 5] Defendant further claims that Mr. Fleenor had no authority to enter 
into the contract relied upon by plaintiff, and had no authority to bind it to 1s- 
sue a policy covering loss of the character here involved. A sufficient answer to 
this contention is that Mr. Fleenor was its authorized agent. He was authorized 
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to issue, countersign, and deliver policies, and to collect the premiums thereon. 
Under the law, he was a policy-writing agent, and therefore had authority to 
enter into insurance contracts for and on behalf of defendant, and had authority 
to enter into the contract in question. Home Ins. Co. v. Mobley, 57 Okl. 692, 
157 P. 324; Westchester Fire Ins. Co. y. Fed. Nat. Bank, 135 Okl. 47, 273 P. 889. 

Under the authorities cited, defendant’s agent was authorized to contract on 
behalf of defendant, and was also authorized to waive conditions of the policy. 

The judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Cullison, Swindall, Andrews, McNeill, and 
Kornegay, JJ., concur. 

Riley, J., absent. 


GLOBE INDEMNITY CO. v. HEYMAN. No. 20745. 
Supreme Court of Oklahoma. Jan. 19, 1932. 
Rehearing Denied March 29, 1932. 
Application to File Second Petition for Rehearing Denied April 19, 1932. 
10 Pacific Reporter (2d) 257. 
INSURANCE. 

Whether entry into safe was effected by force and violence, by use of tools, 
directly upon exterior thereof, leaving visible marks, within burglary insurance 
policy, held question for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Syllabus by the Court. 


1. In an action to refover on a policy of burglary insurance, against theft 
from a safe, which provides that recovery could only be had in the event entry 
into the safe was effected by force and violence, by the use of tools, directly upon 
the exterior thereof, of which force and violence there shall be visible marks, 
held, evidence was sufficient upon which to submit the case to the jury. 

2. Record examined; held, no reversible error was committed by the trial 
court in its instructions to the jury. 

Appeal from Court of Common Pleas, Tulsa County; S. J. Clendinning, Judge. 

Action by L. W. Heyman, sole owner, doing business as Heyman & Company, 
against the Globe Indemnity Company. Judgment for the plaintiff, and the defend- 
ant appeals. 

Affirmed. 

Rogers, Jones & Landa, and R. V. Lewis, all of Tulsa (Philip N. Landa, of 
Tulsa, on the brief), for plaintiff in error. 

Milsten & Milsten and J. D. Johnston, all of Tulsa, for defendant in error. 

HeErner, J. 

This is an action brought in the common pleas court of Tulsa county by 

Heyman against the Globe Indemnity Company to recover on a safe 
burglary insurance policy. The trial was to a jury and resulted in a verdict and 
judgment in favor of plaintiff. Defendant appeals. 

It is the contention of defendant that the evidence is insufficient to support 
the judgment and that the trial court ‘erred in overruling its motion for a directed 
verdict. The policy, in part, provides: 

“Does hereby agree to indemnify the person, firm or corporation named in 
statement No. 1 to the schedule, and hereinafter called the Assured, subject to 
the agreements hereinafter contained: 


“For All Loss 


“A. Of that property from within that part of any safe or vault described 
herein to which property and to which part of such safe or vault the insurance 
hereunder is made to attach by Agreement No. 18 of the policy, occasioned by 
the felonious abstraction of such property from within such safe or vault while 
such safe or vault is duly closed and locked and located in the Assured’s premises 
as defined herein, or located elsewhere after removal therefrom by burglars, after 
entry into such safe or vault has been effected by force and violence by the yse 
ot tools, explosives, electricity, gas, or other chemicals, directly upon the exterior 
thereof, of which such force and violence there shall be visible marks. * * *” 
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It is further provided that: “The Company shall not be liable for any loss 
or damage: * * * b. effected by opening the door of any safe, chest, or vault 
by the use of a key or by the manipulation of any lock. * * * ” 

The evidence is undisputed that plaintiff’s safe was burglarized during the 
night of the 10th day of March, 1928, and $1,543.20 taken therefrom. This, in 
itself, however, under the terms of the policy, is insufficient to authorize recovery, 
Before plaintiff can recover, he must establish that the entry into the safe was 
effected by force and violence, by the use of tools, explosives, electricity, gas, or 
other chemicals, directly upon the exterior thereof, of which force and violence 
there must be visible marks. See Komroff v. Md. Cas. Co., 105 Conn. 402, 135 A, 
388, 54 A. L. R. 463; Bruner Co. v. Fid. & Cas. Co., 101 Neb. 825, 166 N. W. 242; 
Frankel v. Mass. Bond. & Ins. Co. (Mo. App.) 177 S. W. 775; First Nat. Bank 
v. Md. Cas. Co., 162 Cal. 61, 121 P. 321, Ann. Cas. 1913C, 1170; Blank v. Nat. 
Sur. Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; Rosenthal y. Am. 
3ond. Co., 207 N. Y. 162, 100 N. E. 716, 46 L. R. A. (N. S.) 561. 

The question for our determination is: Was the evidence sufficient to take the 
case to the jury on this issue? Plaintiff offered evidence, in substance, as follows: 
At the close of business on the night of the burglary, he placed the money in his 
safe and securely locked it; the next morning the safe was open and the money 
gone; there was evidence of the burglarious entry into the building; a tire tool 
and hammer handle were found close to the safe; numerous dents appeared on 
the exterior of the safe several inches to the right of the dial, which dents were 
not on the safe before the burglary; the door was sprung and the handle bar 
which opened the safe was loose and the knob on the safe was knocked off and 
found lying on the floor. Expert evidence was offered which establishes that it 
was possible, after turning the dial to a certain position, to open the same by a 
blow thereon with a hammer or some other instrument thus releasing the com- 
bination. While it is not free from doubt, we think this evidence was sufficient to 
take the case to the jury. 

In the case of Fidelity & Casualty Co. of N. Y. v. First Bank of Fallis, 42 
Okl. 662, 142 P. 312, the following rule is announced: “In a suit on a contract of 
insurance against the burglary of a safe by the use of tools or explosives, where 
there is evidence that the safe was closed and locked with a time lock and com- 
bination, and that, while in such condition, it could not be opened except by the 
use of tools and explosives, and that next morning it was open before the time 
locks had run to a point permitting it to open, and the door could not be again 
closed without the use of emery and long and hard efforts, and that there were 
scratches or marks on the knob or dial of the safe, and that safes were some- 
times opened by the use of blows from a heavy instrument, held, that such evi- 
dence was sufficient to justify the submission of the case to the jury as to whether 
the safe was opened by the use of tools or explosives.” 

In the case of Md. Cas. Co. v. Bank of Murdock, 76 Neb. 314, 107 N. W. 
562, 563, the court said: “There was some evidence indicating that it was pos- 
sible to open the safe in controversy by striking the same with a heavy hammer 
or other instrument after changing it to a certain position, and this evidence was 
sufficient in our opinion to submit to the jury, and for this reason the court did 
not err in refusing to instruct the jury to return a verdict for the defendant.” 

Under these authorities, there was no error in overruling defendant’s motion 
for a directed verdict. 

Some criticism is made by defendant to the court’s instructions to the jury. 
We think no reversible error was committed by the court in this respect. The 
jury was advised that before plaintiff could recover it devolved upon him to prove 
by a preponderance of the evidence that a burglarious entry was made into plain- 
tiff’s safe in the manner as provided by the policy and that such entry must have 
been evidenced by visible marks thereof on the exterior of the safe. 

No other errors being assigned, the judgment is affirmed. 

Lester, C. J., Clark, V. C. J., and Cullison, Swindall, Andrews, McNeill, and 
Kornegay, JJ., concur. 

Riley, J., absent. 
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MISCELLANEOUS 


SOWARDS INS. AGENCY v. OHIO VALLEY FIRE & MARINE INS. CO. 
Court of Appeals of Kentucky. March 25, 1932. 
47 Southwestern Reporter (2d) 1043. 
1. INSURANCE. 

Arrangement between insurance agency and insurance company withdrawing 
business in territory, respecting cancellation of policies and refunding of un- 
earned premiums, jeld enforceable against insurance company and receiver sub- 
sequently appointed. 

The insurance company directed insurance agency firm, which took 
over business of old agency to cancel any policies outstanding in terri- 
tory and which had been written for it by old agency, and the insurance 
company agreed with new agency to reimburse them for such unearned 
premiums paid by them to policyholders on policies canceled. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

2. INSURANCE. 

Claim of insurance agency for unearned premiums refunded on canceling 
policies under agreement with insurance company held not preferred claim. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

Appeal from Circuit Court, Franklin County. 

Action by Sowards Insurance Agency against the Ohio Valley Fire & Ma- 
rine Insurance Company, of which J. W. Jeffers was receiver. From the judg- 
ment, plaintiff appeals. 

Reversed. 

Gordon, Laurent & Ogden and T. M. Galphin, Jr., all of Louisville, for ap- 
pellant. 

W. C. Marshall and E. C. O’Rear, both of Frankfort, for appellee. 

RICHARDSON, J. 

This appeal presents for review the account of the Sowards Insurance 
Agency, composed of Joe S. Laurent, as trustee, and O. C. Hinton, against the 
Ohio Valley Fire & Marine Insurance Company, and the relationship of Joe S. 
Laurent, as trustee, and O. C. Hinton to the Ohio Valley Fire & Marine Insur- 
ance Company, and their obligations to it under the facts presented. 

In the spring of 1923, the Sowards Insurance Agency represented, and was 
acting as agent of, the A®tna Insurance Company, the Liverpool, London & 
Globe Insurance Company, the New Hampshire Fire Insurance Company, the 
Royal Insurance Company, the Fire and Marine Underwriters, the Automobile 
Insurance Company, the Urbane Insurance Company, the State Insurance Com- 
pany of Liverpool, the Home Insurance Company, the Westchester Fire Insur- 
ance Company, the Phoenix Insurance Company of London, and the Ohio Valley 
Fire & Marine Insurance Company. 

The Sowards Insurance Agency had become liable to these companies for 
premium balances in an amount between $70,000 and $80,000. The Sowards In- 
surance Agency had accumulated, as it believed, a large amount of assets, con- 
sisting of notes, accounts receivable, and real estate. It was the conviction of 
the agency that it was amply able to discharge its indebtedness to the various 
companies. Its failure to carry on the business of its agency and to discharge 
its indebtedness to the various companies to their satisfaction caused them to en- 
gage in an effort to bring about the securement, if not a payment, of their re- 
spective claims against the Sowards Insurance Agency. 

To accomplish this purpose, representatives of these insurance companies as- 
sembled in the spring of 1923, at the office of Gordon & Laurent, attorneys, at 
Louisville, Ky. The result of this gathering of the representatives of these com- 
panies was an engagement by them of Joe S. Laurent to represent their compan- 
ies. He was employed and authorized to make such arrangements.as he deemed 

best in behalf of the companies with the Sowards Insurance Agency to the end 
that their respective claims might be secured, if not paid, by the Sowards Insur- 
ance Agency. One of which was that the Sowards Insurance Agency would as- 
sign and transfer to him, as trustee for all of these insurance companies, the 
affairs, business of the firm, and all of the interest of the members comprising 
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the Sowards Insurance Agency, and to execute a mortgage to him as trustee on 
all of the real estate owned by the firm and its members. As a part of that 
agreement it was provided that Laurent, as trustee, should have the right to en- 
ter into a partnership with O. C. Hinton, whereby he was authorized to sell to 
Hinton a one-half interest in the Sowards Insurance Agency. It is not neces- 
sary or required of us to consider the various contracts between Laurent, as 
trustee, and the Sowards Insurance Agency and the individual members of the 
firm, to dispose of the issues presented herein by the pleadings. 

On the 24th day of December 1923, a writing was executed by Joe S. Laurent, 
as trustee, and O. C. Hinton, whereby Laurent, as trustee, agreed to sell and 
convey to Hinton a one-half interest in the various assets and business of the 
Sowards Insurance Agency, including office furniture and fixtures, good will, 
trade-name, and lease of the premises occupied by it, and all contractual rights 
connected with or growing out of the agency, for which Hinton agreed to pay, 
at the expiration of one year from October 18, 1923, an amount equal to one- 
half of the gross commissions on the business written during that period. Hin- 
ton further agreed to endeavor to collect the accounts and bills receivable which 
had been assigned by the Sowards Insurance Agency to Joe S. Laurent, as 
trustee. It was further agreed between Laurent, as trustee, and Hinton that 
they would form a partnership and engage in the business of insurance agents, 
under the name of “Sowards Insurance Agency.” The conduct of the business 
of their agency was to be under the joint supervision of James Sowards and O. 
C. Hinton, subject to the right on the part of Laurent as trustee to decide any 
ques*ton which might arise between them in the conduct of the business of the 
agency of Laurent, as trustee, and Hinton. James Sowards was a party to this 
contract. He agreed to endeavor to collect the notes and accounts receivable, 
which had been assigned to Laurent, as trustee, by the Sowards Insurance 
Agency, at the time it was composed of James Sowards, Everett Sowards, and 
John A. Sowards. O. C. Hinton was finally put in the exclusive charge of the 
partnership between him and Laurent as trustee, and he operated the agency 
until they ceased to engage in business, because of its failure. The Ohio Valley 
fire & Marine Insurance Company was advised from time to time by Laurent, 
as trustee, of the steps taken and the contracts entered into by him as trustee 
and the Sowardses and Hinton. His efforts and contracts as trustee to accom- 
plish the purpose of his employers were concurred in and approved by all the 
insurance companies, including the Ohio Valley Fire & Marine Insurance Com- 
pany. All of his efforts and contracts successively failed. 

The partnership between him as trustee and Hinton was also unsuccessful. 
No part of the claims of the insurance companies, we have named, was paid by 
the Sowards Insurance Agency, composed of James Sowards, Everett Sowards, 
and John A. Sowards. The partnership of Laurent, as trustee, and O. C. Hinton, 
did not derive from its business a sufficient amount to pay its expenses. The 
Sowards Insurance Agency, composed of James Sowards, Everett Sowards, and 
John A. Sowards, at the time Laurent began his work as trustee was indebted 
to the Ohio Valley Fire & Marine Insurance Company in the sum of $4,388.98. 

After the partnership was formed by Laurent, as trustee, and Hinton, under 
the name of Sowards Insurance Agency, all of the companies, except four, with- 
drew their business and ceased to engage in business in that territory. The 
Ohio Valley Fire & Marine Insurance Company was one of those which with- 


drew its business after the partnership of Laurent as trustee and Hinton was 
formed. 


The Ohio Valley Fire & Marine Insurance Company directed the firm com- 
posed of Laurent, as trustee, and Hinton to cancel any policies which it had 
outstanding in Pikeville, Pike county, Ky., or in any of the territory in which 
the company had engaged in business, and which had been written for it by the 
Sowards Insurance Agency, when it was composed of James Sowards, Everett 
Sowards and John A. Sowards. The Ohio Valley Fire & Marine Insurance 
Company agreed with the firm of Laurent, as trustee, and Hinton to reimburse 
their agency for such unearned premiums paid by them to policy holders on 
its policies which might be canceled by and through their firm’s efforts. The 
arrangement between the firm of Laurent, as trustee, and Hinton to cancel the 
policies of the Ohio Valley Fire & Marine Insurance Company, in the territory, 
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was made by its general agent in person, and by letters and telegrams. When 
canceling the policies of the Ohio Valley Fire & Marine Insurance Company, in 
accordance with the agreement between it and the firm composed of Laurent, 
as trustee, and Hinton, their firm paid the policyholders the full unearned 
premiums due the insured on the cancellation of its policies. As the unearned 
premiums were paid by their firm to the policyholders, the policies were taken 
up and most of them were assigned by the respective holders to the Sowards 
Insurance Agency, composed of Laurent, as trustee, and O. C. Hinton. The 
Ohio Valley Fire & Marine Insurance Company,.on the 14th day of November, 
1923, was placed in the hands of a receiver by the orders of court. Fred H. 
Vaughn was appointed and acted as its receiver. Laurent, as trustee, and Hinton 
carried out their agreement with the Ohio Valley Fire & Marine Insurance 
Company with the approval and consent of Vaughn, receiver, subsequent to 
November 14, 1923. From October 18, 1923, to the 14th day of November 1923, 
by virtue of the agreement with the company, the firm of Laurent, as trustee, 
and Hinton, paid to the policyholders, a portion of the amount to be paid by 
their firm to the policyholders of the Ohio Valley Fire & Marine Insurance 
Company. The total amount of the unearned premiums so accounted for to the 
policyholders by the firm of Laurent and Hinton was $3,302.70. Reports of the 
amounts so paid by them were sent to the company, until it was placed in the 
hands of a receiver, and afterwards the reports were made to the receiver. 

Subsequently, Fred H. Vaughn, the receiver, died. J. W. Jeffers was ap- 
pointed in his stead. Jeffers, as receiver, refused to recognize the claim therefor 
of the firm of Laurent, trustee, and Hinton. This action was filed against him 
and the Ohio Valley Fire & Marine Insurance Company, by Laurent, as trustee, 
and Hinton, as partners engaged in business under the style of Sowards In- 
surance Agency. Neither of the Sowardses who composed the old firm of 
Sowards Insurance Agency was made a party to the action. A judgment was 
entered decreeing a recovery in favor of Laurent, trustee, and Hinton, of Jeffers, 
as receiver of the Ohio Valley Fire & Marine Insurance Company, of the 
$3,302.70, with interest from January 1, 1925, but Jeffers, as such receiver, was 
given a judgment of $4,388.98, with interest from November 13, 1923, with 
directions that this amount be credited by the $3,302.70, and, for the balance 
thus obtained, an execution was directed to be issued and levied on the property 
and assets of the Sowards Insurance Agency. 

The $4,388.98, which was recovered “over” by Jeffers, receiver, was the total 
indebtedness of the Sowards Insurance Agency composed of the Sowardses at 
the time Laurent was employed by insurance companies. 

After the judgment was entered, Laurent, as trustee, and Hinton requested 
the court to modify the judgment to the extent that the words, “and known 
herein as the old agency,” be inserted after the words, “Sowards Insurance 
Agency,” as they appear in the judgment. The request was granted, and the 
judgment was so modified that it became one against the Sowards Insurance 
Agency, composed of James Sowards, Everett Sowards, and John A. Sowards. 
Laurent, as trustee, and Hinton appeal. ; 

The amount of the claim of the appellants as it was fixed by the judgment 
is not here disputed. Their right to the unearned premiums paid, or accounted 
for, to the policyholders by the firm of Laurent, as trustee, and Hinton after 
the insolvency of the Ohio Valley Fire & Marine Insurance Company, and after 
it went into the hands of a receiver, may be considered as determined by the 
law as stated by this court in the case of Moren vy. Ohio Valley Fire & Marine 
Insurance Co., 224 Ky. 643, 6 S.W.(2d) 1091. 


_ [i] It was stated in that case that, where an insurance company had gone 
into receivership, an agent who took up for the company at the receiver’s request 
the policies of a company in receivership was entitled, as against the receiver, to 
the money expended by him in refunding unearned premiums without deducting 


commissions paid on the new policies. 
holders of the company 
takes an 


Also that one who accounts to the policy- 
in receivership for the unearned premiums, and who 
k assignment of the rights of such policyholders, was entitled to such 
refunded premiums, and to require payment by the receiver. The evidence 
shows that the firm composed of Laurent, as trustee, and Hinton, prior to the 
date of the appointment of the receiver, paid a part of their account to the 
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policyholders for the unearned premiums between October 18, 1923, and Novem- 
ber 14, 1923, under an arrangement between them and the Ohio Valley Fire 
& Marine Insurance Company. Such arrangement was binding and enforceable 
against the company and the receiver. The appellee urges that the agents of 
the Ohio Valley Fire & Marine Insurance Company, with whom the firm of 
Laurent, as trustee, and Hinton made the arrangement by which the unearned 
premiums were paid by them to the policyholders prior to the date the company 
went into the hands of a receiver, had departed this life prior to the date of the 
taking of the deposition of Hinton. He contends that, therefore, the testimony 
of Hinton concerning the conversations and transactions with the deceased 
agents is within section 606, subsec. 2, Civ. Code Prac. For like reason, it is 
insisted his testimony relating to conversations with the deceased receiver is 
incompetent. No exceptions were filed to the testimony of Hinton and none 
were passed upon by the trial court. “One to avail himslf of the Code provision 
must file exceptions in writing in the trial court to such testimony when taken 
by deposition and cause the court to pass upon the competency of such testi- 
mony.” Otherwise objections made for the first time in this court to such testi- 
mony will be disregarded by this court. The requirements of the appellate 
practice are not obviated by mere objection at the time the deposition was 
taken. Black v. Noel’s Adm’r, 240 Ky. 209, 41 S.W.(2d) 1100, and cases cited. 

[2] No authority should be required of us to sustain the statement that the 
firm composed of Laurent, as trustee, and Hinton, even if they engaged in busi- 
ness under the name of Sowards Insurance Agency, the same name of the old 
firm, that their firm is not liable for the debts of the firm when it was composed 
of the Sowardses, even though they later engaged in business under the name 
of the Sowards Insurance Agency. The two firms were distinct entities, and 
the one was not liable for the debts of the other. The claim of the appellants 
is not a preferred one. They are not entitled to a lien on the funds in the hands 
of the receiver. Moren vy. Ohio Valley Fire & Marine Ins. Co., supra. 

The court improperly offset the debt of the firm composed of the Sowardses 
against the claim of the firm composed of Laurent, as trustee, and Hinton. 
While the court in effect rendered a judgment against the old firm when no 
member of it was before the court, the firm composed of Laurent, as trustee, 
and Hinton was not thereby prejudiced, and have no right to complain of that 
part of the judgment. Mainous v. Brown Shoe Co., 222 Ky. 25, 299 S. W. 1068; 
Kelly v. Adams, 229 Ky. 604, 17 S.W.(2d) 706. 

Judgment reversed for proceedings consistent with this opinion. 


COMMISSIONER OF INSURANCE v. BRISTOL MUT. LIABILITY 
INS: CO, 
Supreme Judicial Court of Massachusetts. Suffolk. May 25,. 1932. 
181 Northeastern Reporter 208. 
3. INSURANCE. 

Injunction in receivership of mutual insurance company against “plaintiffs” 1 
actions pending or “hereafter to be entered” did not prevent bringing per Men 
against insured tort-feasors. 

Injunction did not prevent the bringing of actions, since the word 
“plaintiffs” imports applicability to actions actually instituted, and words 
“hereafter to be entered” imply the future entry in court of actions, and 
not a prohibition of such future entry. 

(For other cases, see Insurance, Dec. Dig. § 70.) 

4. INSURANCE. 

Claimants filing claims in receivership of mutual insurance company within 
time limited by statute for commencing actions could share in ae not- 
withstanding they did not commence actions within prescribed time (G. L. c. 260, 
§ 4, as amended by St. 1929). 

Claimants filing claims in receivership within time prescribed by statute 
for commencing actions were not barred, since the receivership was for 
the benefit of all parties, and the court had plenary power, proceeding 
according to law, to, fix the time and manner for ascertaining claimants’ 
damages; and also since an “action of tort” within G. L. c. 260, § 4, as 
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amended by St. 1929, means pursuit of right in appropriate court without 

regard to precise form of procedure; “Action” being not infrequently 

used in this comprehensive sense in statutes, and being defined as a law- 

ful demand of a man’s right. 

(For other cases, see Insurance, Dec. Dig. § 70.) 

5. INSURANCE. 

Claimants not filing claims in receivership of mutual insurance company as 
permitted by court order nor commencing actions within prescribed time could not 
share in distribution (G. L. c. 260, § 4, as amended by St. 1929). 

(For other cases, see Insurance, Dec. Dig. § 70.) 

6. INSURANCE. 

In receivership of mutual insurance company, workmen’s compensation policy- 
holders may be assessed equally with other policyholders; company not having 
classified policies to permit different assessment rates (G. L. c. 175, § 47, cl. 6, as 
amended by St. 1927, c. 284, § 6; St. 1927, c. 284, § 17; G. L. c. 175, §§ 81, 83. 
&4, and §§ 80, 90, 113B, as amended). 

Holders of workmen’s compensation policies are equally assessable 
with other policyholders, since, although G. L. c. 175, § 80, authorizes 
assessments at different rates for policies classified according to different 
risks, it provides that every policy so classified shall bear an indorsement, 
satisfactory to the commissioner, to the effect that it is so classified; and 
the company did not make classifications essential to permit different 
rates of assessments on policyholders, but, on the contrary, its only by-law 
put all policyholders on the same basis, and the directors never passed any 
vote for the purpose of classification, and consequently there could be no 
approval of the commissioner of such classifications and no indorsement 
to that effect on the policies; in addition to which the company put re- 
ceipts into, and paid losses and expenses out of, a common fund. 

(For other cases. see Insurance, Dec. Dig. § 71[1].) 

7. INSURANCE. 

General release of claim for premiums against policyholder in mutual insur- 
ance company did not bar liability for future assessment (G. L. c. 175, § 85). 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 


Report from Supreme Judicial Court, Suffolk County; Sanderson, Judge. 

Proceeding by the Commissioner of Insurance to wind up through receiver- 
ship the Bristol Mutual Liability Insurance Company. On report to Supreme Court 
for determination of questions of law. 

Questions answered and ordered accordingly. 

\. R. Shrigley, of Boston, for respondent. 

R. Wait, of Boston, for Columbia Granite Works and others. 

F. S. Malouf, of Boston, for Mary Maloof. 

J. J. Caffrey, of Boston, for Cambridge Taxi Co. 

Ruce, C. J. 

This is a proceeding for the winding up of the defendant by means of a 
receivership. Three questions of law have been reserved for our determination 
upon a petition by the receiver under G. L. c. 175, § 84, for an assessment. 

[1] 1. The first question is: “Are persons who sustained bodily injuries giving 
tise to causes of action against motor vehicle policy holders in the respondent 
insurance company, but who had not commenced action on account thereof within 
one year after said causes of action had accrued, and who had sought to prove 
their claims founded upon said causes of action in this receivership proceeding, 
entitled to prove the same and share in the distribution of assets by the receiver?” 
The pertinent facts disclosed by the printed record and by copies of papers on 
fle concerning this class of claims are these: The receiver was appointed on 
November 6, 1929. An interocutory decree was entered on November 15, 1929, 
whereby it was ordered that until the further order of the court all plaintiffs 
and all attorneys representing plaintiffs “in actions now pending, or hereafter to be 
entered against the policy holders” of the defendant to recover for injuries to 
persons or for damages to property alleged to have been caused by automobiles 
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of such policyholders, ‘are enjoined from proceeding with the prosecution” and 
from taking any steps in furtherance of such actions; and that the receiver 
notify all claimants “irrespective of whether or not their claims are in litigation” 
by mailing them copies of the decree. The receiver and his counsel were appointed 
special masters by interlocutory decree of February 7, 1930, to hear and determine 
claims. By the same decree it was ordered that proofs of claims of all classes 
should be filed with the receiver on or before March 15, 1930, and the receiver 
was directed to notify in writing, postage prepaid, all persons having claims against 
those insured in the defendant or against the defendant to delive~ srocis 
claims to the receiver on or before March 15, 1930. In addition, general public 
notice as to the proof of claims was required to be printed in newspapers pub- 
lished in four cities in the commonwealth. Claimants for injuries to person were 
required to use a form of proof attached to the decree. That form et om; 4 
great detail the time, place, circumstances, nature and extent of the injuries, the 
names of witnesses, and other information pertinent to the alleged injuries. The 
proof was required to be under oath. The special masters in their report set out 
in one schedule a list of those claimants who had failed to commence actions of 
tort in the usual way for bodily injuries alleged to have been sustained by them, 
or for the deaths of their intestates within one year next after their causes of 
action accrued, and where that period expired after the appointment of the 
receiver, together with the damages assessed in favor of each claimant. The 
first question relates to these claims. 


The relevant statute of limitations is St. 1929, c. 29, § 1, amending G. L. c. 
260, § 4. See now St. 1931, c. 458, § 5. So far as here material, its words are: 
“* * * Actions of tort for bodily injuries or for death the payment of judgments 
in which is required to be secured by chapter ninety * * * shall be commenced 
only within one year next after the cause of action accrues.” 


[2] The general rule is that when the period prescribed by a statute of 
limitations has begun to run, it will continue to run even though a receiver has 
been appointed and an injunction has issued against the bringing of actions against 
the receiver. Paul v. Fidelity & Casualty Co., 186 Mass. 413, 71 N. E. 801, 104 
Am. St. Rep. 594; Cain v. Seaboard Air-Line Railway, 138 Ga. 96, 98, 74 S. E. 
764; Williams v. Taylor, 99 Md. 306, 57 A. 641; Harrison v. Dignan, 1 Con. & 
Laws, 376, 378. In case such peremptory injunction has issued against the 
bringing of actions against the receiver or against the owner of the property 
of which he is receiver, the holder of a claim liable to be tolled by the statute 
of limitations may seek relief by petitioning the court which appointed the 
receiver and issued the injunction for leave to bring an action at law or suit in 
equity, and to modify the injunction accordingly, or for leave to file an inier- 
vening petition for the establishment of his claim. Boston vy. Turner, 201 
Mass. 190, 195, 87 N. E. 634; Old Colony Trust Co. v. Medfield & Medway 
Street Railway, 215 Mass. 156, 102 N. E. 484. 

[3] The interlocutory decree of November 15, 1929, did not according to its 
true interpretation prevent the bringing of actions against tort-feasors insured 
by the defendant. It simply enjoined plaintiffs and their attorneys from pursuing 
their actions against such tort-feasors (1) in pending actions already brought 
and (2) in actions “hereafter to be entered.” There is no clause or paragraph 
in that decree forbidding the institution as a new proceeding and the entry in 
court of actions of that nature. The use of the word “plaintiffs” in that decree 
imports applicability only to actions already actually instituted; it excludes persons 
who had not sued out writs or begun court proceedings. The words “hereaiter 
to be entered” in that decree plainly imply the future entry in court of actions, 
not a prohibition of such future entry. These considerations are not decisive 
against these claimants. 


[4, 5] The receiver in the case at har was appointed to take charge of a 
mutual insurance corporation for the purpose of winding it up. The proceeding 
was essentially for the benefit of all persons in interest, and especially for the 
advantage of those insured, claims against whom had not been settled, and those 
policyholders liable to be assessed to meet the payment of those claims. The 
court had plenary power to proceed according to law to ascertain the amounts 
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due to all claimants. It had jurisdiction of that subject. Within reasonable 
limits and in accordance with law the court was clothed with power to fix the 
time and manner of ascertainment of damages sustained by the claimants. Suffolk 
Knitting Mills v. Cosmopolitan Trust Co., 252 Mass. 394, 147 N. E. 830. The 
court undertook by the interlocutory decree of February 7, 1930, to establish the 
method by which claimants might assert their claims, to fix the time within which 
their statements of claims must be presented, and to provide a special tribunal 
for the assessment of their damages. The receiver was the officer of the court 
for the purpose of receiving proofs of claims. This was all in the interests of 
economy, both to the court and to all parties in interest, and of a speedy settle- 
ment in a just way of many claims. Claimants had a right, even if not required, 
to avail themselves of the legal machinery thus provided. The claimants who 
complied with this decree of the court and in accordance therewith presented and 
established their proofs of claim were proceeding according to law under the 
direction of a court of equity of competent jurisdiction to assert their rights. 
Those who followed this course within the period limited by the statute of 
limitations are not barred by that statute. They were in substance and effect 
commencing actions in court to enforce their causes of action. “Action of tort,” 
as those words are used in the governing statute already quoted, in a wide sense 
mean the pursuit of the right in the appropriate court of justice without regard 
to the precise form of procedure. “Action” is not infrequently used in this 
comprehensive sense in the statutes. Boston v. Turner, 201 Mass. 190, 196, 87 
N. E. 634, and cases cited; Pigeon’s Case, 216 Mass. 51, 56, 102 N. E. 932, 
Ann. Cas. 1915A, 737. “‘An action’ is defined to be ‘a lawful demand of a man’s 
right’ Co. Lit. 285a.” Valentine v. Boston, 20 Pick. 201, 203. See, also, Kirk- 
patrick v. McElroy, 41 N. J. Eq. 539, 555, 7 A. 647; Forman v. Brewer, 62 
N. J. Eq. 748, 750, 48 A. 1012, 90 Am. St. Rep. 475; Ludington v. Thompson, 153 
N. Y. 499, 505, 47 N. E. 903. Strong considerations of justice support this 
conclusion. The report of the auditor appointed under G. L. c. 175, § 84, 
respecting this class of claims, is that the awards of the special masters, “on 
account of accident claims on which no action had been brought in court within 
one year from the date on which the accident occurred,” have been confirmed by 
the court and that these claimants “appeared before the: special masters in the 
helief that they were properly before them for the adjudication of their claims. 
It would therefore appear to be inequitable to disallow these claims, and I so 
report to the court as my finding.” 

There is nothing inconsistent with this conclusion in cases like Bickford v. 
Furber, 271 Mass. 94, 170 N. E. 796; Westcott v. Henshaw Motor Co., 275 Mass 
82, 175 N. E. 153, and De Cosa v. Ye Craftsman Studio, Inc. (Mass.) 180 N. E. 
151, where the statute of limitations here invoked was given a_ necessarily rigid 
interpretation. If, however, there are claimants who did not file their proofs of 
claims with the receiver within one year after their causes of action accrued, they 
are barred by the statute. Such claimants have not commenced any actions in the 
curts to enforce their causes of action. 

The answer to the first question is that the persons who, within one year after 
their causes of action had accrued, filed proofs of claims with the receiver are not 
torred by the statute; but persons who did not either file proofs of claims with the 
re eiver or sue out \-rit at law and seasonably prosecute the same as far as per- 
m ‘ed 7 the cour: eve bar-ed by the statute. 

[6] 2. The secon que:tion is this: “On the facts found by the auditor are 
the holders of policies of workmen’s compensation insurance issued by the re- 
spondent insurance company liable to assessment for the discharge of those 
obligations of the respondent insurance company reported by the auditor as now 

utstanding and unpaid and for the payment of which the receiver by his said pe- 
tition requests the imposition of an assessment?” Facts relevant to this question are 
these: The defendant was incorporated on October 22, 1926, under the general laws 
of “ara aps to Srensect on the mutual plan a os insurance business speci- 
=f in G. L. c. 175, § 47, cl. 6 (see St. 1927, c. 284, , 17). No assessment ever 
las been ‘tala upon policyholders, but one now is aecnenare. All obligations of the 
defendant on account of policies issued by it for workmen’s compensation insurance 


are fixed and have been paid or are secured to their full amount by securities de- 
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posited with the treasurer and receiver general. All motor vehicle insurance 
policies were written to expire on the thirty-first day of December of the years in 
which they issued, while workmen’s compensation policies were written for one, 
two or three years from the dates of the policies. The provisions concerning prem- 
iums and contingent liability set forth in policies issued for motor vehicle insur- 
ance are different from those in the pclicies issued tor workmen's compensation 
insurance. The contingent liability of hclders of policies for motor vehicle insurance 
was stated in the policies not to exceed an amount equal to and in addition to the 
premium written in the policies; that of holders of policies for workmen's compen- 
sation insurance was stated in the policies to be for a sum not to exceed an amount 
equal to twice the cash premium written in the policies, in addition to such prem 
ium. The single by-law of the defendant relating to the contingent liability of 
policyholders applies to all alike and provides that such liability of the insured shall 
be tor a sum equal to and in addition to the cash premium written in the policies. 
No different provision is made for holders of policies for workmen’s compensation 
insurance in this or any other by-law, and none authorizes the contingent liability 
specified in the workmen’s compensation policies. There was no vote by the direc- 
tors authorizing separate classes of policyholders, either by groups of different 
kinds of insurance, or within any group. Payments of claims arising under work- 
men’s compensation insurance “were all made from the common fund contributed 
by all of the policyholders, more particularly those holding policies of motor ve- 
hicle insurance.” Premiums paid by holders of workmen’s compensation policies 
were not segregated; all expenses applicable to such business were paid from the 
common fund. Separate sets of books were not kept. 


The directors of the defendant were authorized, subject to the written ap- 
proval of the commissioner of insurance, to fix and determine by vote the per- 
centages of dividend or expiration return of premium to be paid on expiring or 
canceled policies, which might be different for policies insuring different kinds 
of risks. Further provision was made by statute to the effect that “if an assess- 
ment is levied under section eighty-three the rate thereof may be different for 
policies insuring risks in any classification from that for policies insuring other 
classifications of risks. * * *” Every policy placed in any such classification “shall, 
when issued, bear an endorsement, satisfactory to the commissioner, to the effect 
that it is so classified.” G. L. c. 175, §§. 80, 81, 83, 84, 90; St. 1921, c. 160; St. 
1927, c. 284, § 11, St. 1929, c. 34, § 1. See St. 1931, c. 62. Provision was made by 
section 113B, instead in G. L. c. 175 by St. 1925, c. 346, § 4, and amended by St 
1927, c. 182; St. 1928, c. 381, § 6; St. 1929, c. 34, § 2, and chapter 166, for public 
regulation and classification of rates for motor vehicle liability insurance. That 
is directed to a different end from the classification of assessments authorized 
by G. L. c. 175, § 80, as amended. 

It is plain from the facts already narrated that the defendant did not make any 
such classifications as are essential under the governing statutes to permit differ- 
ences in the rates of assessments upon policyholders. No by-law to that effect 
was adopted. On the contrary the only by-law put all policies on the same toot- 
ing. No vote of the directors for that purpose was passed. There were no 
classifications in fact of the different kinds of business transacted by the de- 
fendant. There was, of course, no approval by the commissioner of such classi- 
fications and no indorsement to that effect on the policies. All the receipts went 
into a common fund and all losses and expenses were paid out of that common 
fund. The books of the defendant were kept on the basis of a single kind ot 
business commingled as to every essential aspect. The differences as to the terms 
of policies and the fact of actual payment of workmen’s compensation insurance 
losses are matters of indifference to the question here to be decided. The double 
contingent liability specified in policies of workmen’s compensation insurance was 
not authorized. In this respect the contingent liability is on the same basis for all 
policies. All the policyholders in the defendant knew that they were taking in- 
surance in a mutual company. Liability to assessment for losses is one of the 
incidents of insurance of that kind. No circum-tances of “justice and equitv’ (6. 
L. c. 175, § 84) are apparent on this record to exonerate the policyholders ot 
workmen's compensation insurance from the liability to assessment assumed by 
them. The case at bar in its facts is different from Citizens’ Mutual Fire Ins. Co. 
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y. Sortwell, 8 Allen, 217, and the governing statutes are not those then in force. 

It follows that the second question must be answered in the affirmative and 
that all policyholders must be assessed upon the same general principle. 

[7] 3. The third question is this: “On the facts found by the auditor relating 
to a general release given to Cambridge Taxi Company, was said Cambridge Taxi 
Company as a holder of a policy issued by the respondent insurance company re- 
leased and discharged from any liability to an assessment?” The facts respecting 
this point as found by the auditor in substance are these: The Cambridge Taxi 
Company was a policyholder in the defendant from January to October, 1927. 
Thereafter, the defendant made claim against the Cambridge Taxi Company for 
excess mileage premiums in a substantial sum. Suit was brought and settled, and 
the Cambridge Taxi Company paid to the defendant $2,300 and obtained a gen- 
eral release of all demands signed on behalf of the defendant by its treasurer 
and bearing the corporate seal. This release was in the usual form and the time 
covered by its words was from the beginning of the world to the date of the re- 
lease in December, 1927. There was no vote of the directors authorizing the re- 
lease and no specific reference in the release to an assessment such as here 
involved. 

The release was dated almost two years before the appointment of the re- 
ceiver of the defendant. It is manifest that the subject of assessment of the 
policyholder had not arisen at that time. While liability to assessment on the 
Cambridge Taxi Company was a potentiality, the possibility of it was actually in 
the future. It could not have been in the minds of the parties when the release 
was executed. “But a release of a future demand not then in existence is void.” 
Hastings v. Dickinson, 7 Mass. 153, 155, 5 Am. Dec. 34. A guaranty to a policy- 
holder of such a company as the defendant against such assessment by an officer 
thereof constitutes a criminal act and is void, G. L. c. 175, § 85. Every pre- 
sumption is contrary to the contention that the release was intended when given 
to he a bar to an assessment such as has now become necessary. There is nothing 
in the facts reported by the auditor to justify the contention that liability to the 
assessment is barred by the release. 

The third question is answered in the negative. 

Ordered accordingly. 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., LIMITED, 
ZURICH, SWITZERLAND, v. BOARD OF SUP’RS 
OF SULLIVAN COUNTY. 
Supreme Court, Appellate Division, Third Department. May 11, 1932. 


257 New York Supplement 142. 
3. INSURANCE. 

Disallowance of claim against county for premiums held improper, where 
county accepted policies and retained them to expiration of their respective periods 

(For other cases, see Insurance, Dec. Dig. § 181.) 

Proceeding by Zurich General Accident & Liability Insurance Company, Lim- 
ited, of Zurich, Switzerland, for writ of certiorari to be directed to the Board of 
Supervisors of Sullivan County, to review the action of the board in auditing 
and disallowing petitioner’s claim for insurance premiums claimed to be due 
from the county. 

Determination annulled, and claim remitted, with directions. 

Argued before Van Kirk, P. J. and Hinman, Hill, Rhodes and McNamee, JJ. 

Ellsworth Baker, of Monticello (Charles J. Hyman and Morris M. Oppen- 
heim, both of New York City, of Counsel), for petitioner. 

_ John D. Lyons, of Monticello (Nellie Childs Smith, of Monticello, of counsel), 
tor respondent. 

Per Curiam. 

[1-3] The board of supervisors of Sullivan county audited and disallowed 
petitioner’s claim for insurance premiums claimed to be due from that county. 
This determination is final and conclusive. Certiorari is the sole remedy 
available. New York Catholic Protectory v. Rockland County, 212 N. Y. 311, 
106 N. E. 80: Matter of Equitable Trust Co. of New York v. Hamilton, 226 N. Y. 
‘241, 123 N. E. 380: Civil Practice Act, § 1286, subd. 3. In reviewing the facts 
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(Civil Practice Act, § 1304), the return is to be taken as true, and the petition is 
not to be considered, except so far as an allegation therein is admitted or is not 
denied or not directly or indirectly controverted (People ex rel. Village of Brock- 
port v. Sutphin, 166 N. Y. 163, 59 N. E. 770). The insurance policies were applied 
for, were delivered to, were accepted by, the respondent and retained by it to the 
expiration of their respective periods; and the insurance company was liable 
thereunder. If the board realized that in determining any question presented, 
oral testimony should be taken, it should have given notice of a hearing to the 
petitioner. The certiorari order should be sustained, the disallowance of the 
claim should be annulled, with $50 costs and disbursements to the petitioner, 
The claim should be remitted to the board of supervisors of Sullivan county, 
with direction that it audit the claim pursuant to law. People ex rel. Village of 
Brockport v. Sutphin, supra. 

Determination annulled, with $50 costs and disbursements, and claim re- 
mitted, with directions to proceed in accordance with opinion. 





